CHAPTER 3

ROLE OF ETHICSIN PROTECTION OF
RIGHTSOF PATIENTS

3.1. INTRODUCTION

Although in the past, it was acceptable for doctorbase their decisions on
conscience, intuition, received wisdom, and codgwactice, changes in the nature
of the doctor-patient relationship and in the actahility of doctors have demanded
a more formal and explicit approach to medical asthDoctors are increasingly
required to explain and justify their decisiongtdients, other health care workers,
the media, regulators, and the courts, and to etdwdr. In order to do so they need
skills in ethical reasoning combined with an untherding of the law and
knowledge of professional guidance. Ethics and ldws have a symbiotic
relationship as expressed in this quote by Soméfsetgham: ‘conscience is the
guardian in the individual of the rules which tr@ronunity has evolved for its own

preservation’.

Ethics has always been a central concern of medidine reason may be
that much of medicine is about issues of life amatd. For example, abortion,
infertility treatment, the threat to life througlegligent treatment, or insufficiency of
health resources, the treatment of the termindlpnd so on. The Hippocratic Oath
and its successors have expressed a fundamentatainddty to pursue patients’
best medical interests, to avoid harming or explgithem, and to maintain their
confidence. Today we may add to that Hippocratiedive the moral qualifications
that we should pursue it in a way that respect9lpeé&o deliberated choices for
themselves and that is just or fair to others wéeth the context of distribution of

scarce resources, respect for people’s rightsespect for morally acceptable laws.

! Medical Ethics Todaffhe BMA’s handbook of ethics and |a& edition, BMJ Books, London
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W. Somerset Maughanthe Moon and Sixpencé&rossett & Dunlap Publishers, New York
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Most of these issues are not new, and doctors baea responding to ethical

challenges for centuries.
3.2. MEDICAL ETHICS

Ethics is the branch of philosophy which dealdwntoral aspects of human
behavior? Ethicsdeals with the theories and principles of valued #re basic
perceptions and justifications of values, whereasamsinclude the customs, and
normative behavior of people or sociefiéghus ethics in the context of medicine
concerns itself with the moral principles that utidethe doctor’s obligation to the
sick and to societyMedical ethics broadly speaking refers to the maldbaths and
codes that prescribe a physician’s character, m®tand duties which are expected
to produce a right conduct and thus guide the mesntiethe medical profession in
their dealings with one another, their patients emdociety. It portrays the ideal
physician devoted to his dutieds a vis the welfare of the patient, and the
advancement of the medical profession and medimawledge. Though, it enjoins
the physician to show compassion on the patiemtisd recognizes and understand
the limits of a physician’s curative powetshis concept is entrenched in the

Hippocratic injunction which states ‘strive to heljut above all, do no harm’.

Medical ethics is primarily a field of applied athj the study of moral values
and judgment as they apply to medicine. Medicalcetencompasses its practical
application in clinical setting as well as work @& history, philosophy, theology
and sociology. According to British Medical Assdma medical ethics is the
application of ethical reasoning to medical decisioaking® Also, medical ethics is
a system of moral principles that apply values amtfjments to the practice of
medicine’? But, the question is whether someone can providethically correct
answer to morally controversial issues? For exantpdev can one decide whether

an embryo has a right to life? Or whether the wakal of life support from an

* Avraham Steinberg, Medical Ethics, viewed"Tlec 2013,

] http://www.jewishvirtuallibrary.org/jsource/JudaifiviedicalEthics.pdf.
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incompetent patient is ethically right? Hence, dioaa Herring® notes ‘it is not for
the medical ethicists to provide the right answartb assist in clear thinking: to set
out arguments which are logically coherent and isteist with the facts, and to

point out logical or philosophical flaws in the amgents of others’.

Traditionally, medical ethics has focused primardg the doctor-patient
relationship and on the virtues possessed by a dootbr'* It has also been very
much concerned with relations between colleaguéisimihe professiof?The heart
of the doctor-patient relationship is that a phiggichas privilege to touch and even
invade the body of another and as a consequenceises control to a greater or
lesser extent over that person, thereby invadisgphissical integrity? It is good if
the likely effect is the cure or amelioration o thatient’'s condition, and if it is done
with the real consent and co-operation of the patidowever, in so far as it can be
ascertained, it must be done in the patient’s imestical interests. If there is no real
consent, or if the treatment is unsuitable or megltly carried out, then it could be
regarded as a violation of the patient's physicaégrity. Until the middle of the
twentieth century, paternalism was the norm andicaééthics was less concerned
with respect for patients’ autonomy and with justicThe clinical interests of
individual patients were the doctor's overridindnieal concern. However, more
recently the relationship has changed. As Lord iSteyChesterv Afshar declared:

‘in medical law paternalism no longer rules’.
3.3. BIOETHICS

Bioethics can be seen as a modern version of a mldeh field of thought,
namely medical ethicSWhile medical ethics has a long history, bioettiica much
newer discipline'® Although moral questions about the ethics of miedicand

related areas have been asked for as long as pbkapée asked questions about

10 Jonathan Herringyledical Law and Ethic8® edn., Oxford University Press, New York (2010).8p.

' Helga Kuhse, Peter Singer, “What is BioethicsRistorical Introduction” in Helga Kuhse and

b Peter Singer (eds}\ Companion to Bioethic8lackwell: Oxford (1998), p.10.
Id.

13" Kennedy I Treat me Right: Essays in Medical Law and Eth@isrendon Press, Oxford (1991),
p.387.

14 [2004] UKHL 41, para 16.

5 Helga Kuhse, Peter Singer, “What is BioethicsRlistorical Introduction” in Helga Kuhse and
Peter Singer (eds}\ Companion to Bioethic8lackwell: Oxford (1998), p.4.

6 Edward J. Imwinkelried, “Expert Testimony By Hiisis: What Should Be The Norm?76
Temp. L. Revd1 (2003). The term ‘bioethics’ was coined in 1970 by Amerigamncerologist
V.R. Potter.
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ethics, the growth of bioethics has stimulatedhirtattention to important moral
guestions in medicine and biology. ‘Bioethics’ danunderstood both in a broader
and in a narrower context. Following the broademtext, bioethics includes not
only philosophical study of the ethics of medicibet also such areas as medical
law, medical anthropology, medical sociology, heglblitics, health economics and
even some areas of medicine itéOn the narrower context, bioethics is only an
area of philosophical inquir{f Hence, bioethics is one branch of practical ofiegp
ethics, which is one branch of ethics, which imtisrone branch of philosophy.

Bioethics emerged in the1960s out of various putdhiccerns. Three factors
contributed to this. Firstly, the doctor-patierdlationship changed from the
paternalistic model to one in which patient autogom decision-making is
recognized. Secondly, with the introduction of nsedical technologies such as
assisted reproduction, gene therapy, and life sipdoctors were faced with new
choices and dilemmas. Finally, the commercializatiof medicine and the
introduction of managed care and health insuraased questions about whether
the patient’s best interest continues to guideatsdn their practice. The origin of
modern international bioethics however, has beanett to the brutal abuse of

human lives in the Holocaukt.

Undoubtedly, bioethics claims medical ethics ag péaits province, but in
many ways it takes a distinctly different approadhiedical ethics has been
concerned with the ethics of good medical practicat is, with what it means to be
a good doctor. Physicians were trained to act palistically towards their patients,
to treat patients according to the physician’s qushgment about what would be
best for their patients, with little regard for bBapatient’s own perspectives or
preference$’As Emily Jacksoft strongly argues ‘the vantage point was always that

of the doctor himself: how the doctor should obtaomnsent; when a doctor can

i; D Benatar, “Bioethics and health and human righisritical view”, 32J Med EthicsL7 (2006).

Id.
9 Aurora PlomerThe Law and Ethics of Medical Research InternatidBiaethics and Human
Rights Cavendish Publishing, London (2005), p.1.
Susan Sherwin, “A Relational Approach to AutonoimyHealthcare”, in Francoise Baylis,
Marilynne Bell, Maria De Koninck, Jocelyn DowniebBy Lippman, Margaret Lock, Wendy
Mitchinson, Kathryn Pauly Morgan, Janet Mosher, tBaa ParishThe Politics of Women'’s
Health: Exploring Agency and AutononTyemple University Press, Philadelphia (1998)1p.2
Emily JacksonMedical Law, Text, Cases and Materia@xford University Press, New York
(2010), p.2.
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breach his duty of confidentiality; and so on’. Haxer, the goal of bioethics is not

the development of, or adherence to, a code orobgirecepts, but a better

understanding of the ethical issu@slt is prepared to ask deep philosophical
guestions about the nature of ethics, the valudegfwhat it is to be a person, the

significance of being humati Also, it embraces the issues of public policy #mel

direction and control of scienéé.

Physicians generally consult lawyers to deal withrges of malpractice and
negligence. But ethical dilemmas go beyond issfigsgality, and doctors need the
help of philosophers to make sound, ethical decssiand to justify them to their
patients and the public. Moral philosopher providesceptual and analytic tools
and brings in general moral principles to find aeswon ethical questions. They can
justify or question moral practices using reasod arguments. There is extensive
and rich philosophical literature from which medie¢hics has borrowed, but four

theories are worth noting.
3.4. THEORIESON MEDICAL ETHICS
3.4.1. Teleological Theory

Teleology comes from the Greek wotdlos (goal) and logos (theory)
Consequentialism is another name given to thissabdsheories. Under this theory,
every human action has an outcome, and righteosigries course of action is to be
judged by its consequenc@sA consequentialist philosophy holds that the mgiss
or wrongness of an action is determined solely éfgrence to the ‘goodness’ or
‘badness’ of the consequences of that acfidfor example, a consequentialist may
weigh up the benefits of telling truth with disadt@ges of not telling the truffi.
For example, to a patient, a doctor may informtthe state of his health, including
the consequences of side-effects of medicines ®mdily in future, assuming that

by not disclosing the true facts he may lose thiepgs trust and confidence. Such a

%2 Helga Kuhse, Peter Singer, “What is BioethicsPitorical Introduction” in Helga Kuhse and

” Peter Singer (eds} Companion to Bioethic8lackwell: Oxford (1998), p.11.
Id.
2.
% Marc Stauch, Kay Wheat, John Tingl®purcebook on Medical Law2™ edn, Cavendish
Publishing, London (2002), p.7.
Michael Robertson, Garry Walter, “A Critical Regftion on Utilitarianism as the Basis for
Psychiatric Ethics”, dournal of Ethics in Mental Health (2007).
27
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disclosure may even frighten patients deterring frimm undergoing treatment. In
choosing between these two alternatives a conséglignhas to choose one which
has the best overall consequen@ddence, Consequentialism is based on deciding
which result will produce the most ‘good’. The plerln with consequentialist theory

is in deciding what is good?

Utilitarianism is considered as a class of consetjalkst theory of whom
Jeremy Bentham was one of the earliest expofféfiis.Bentham, man was at the
mercy of the ‘pleasures’ and it was therefore peddle to be ‘a contented pig’ than
‘unhappy human® John Stuart Mill, by contrast, argued that culiuirgtellectual,
and spiritual pleasures are of greater value tharphysical pleasures in the eyes of
a competent judg&Mill viewed the maximization of some form of eudemm
happiness as the source of the gfolls Marc Stauch et #argued ‘though, John
Stuart Mill referred to the maximizing of pleasuaed described utilitarianism as the
‘happiness’ theory, he was aware that this mightirtterpreted as pandering to
selfish and perhaps, base, tastes’. ¥titierefore, distinguished between different
kinds of pleasure:

utilitarian writers in general have placed the sigrgy of mental
over bodily pleasures chiefly in the greater peremay, safety,
uncostliness, etc, of the former...that is, in theircumstantial
advantages rather than in their intrinsic natures ¢uite compatible
with the principle of utility to recognize the fatttat some kinds of
pleasure are more desirable and more valuabledtiens. It would
be absurd that while, in estimating all other tlinguality is
considered as well as quantity, the estimationledgures should be
supposed to depend on quantity alone.

2 Jonathan HerringMedical Law and Ethigs3“ edition, Oxford University Press, New York

(2010), p.13.

Emily Jackson, Medical Law, Text, Cases and Materia®® edn, Oxford University Press
(2010), p.10. Utilitarianism emerged as a seculi@rrative to Christian ethics in the late™8
and early 19 centuries. J S Mill is identified with this theoajthough Jeremy Bentham was one
of the earliest exponents of utilitarian theory.

Michael Robertson, Garry Walter, “A Critical Radtion on Utilitarianism as the Basis for
Psychiatric Ethics”, 2
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Mill, J, Utilitarianism, Liberty, Representative Governmel¥! Dent and Sons, London (1968).
Michael Robertson, Garry Walter, “A Critical Redtion on Utilitarianism as the Basis for
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This theory in general states that rightness ofeaisibn is judged by
deciding whether it produces, more pleasure tham.33@he greatest good for the
greatest number is the primary ethical principlehi$ theory®® This theory stresses
upon human welfare, as wellbeing of each humango&nwhat matters to the
society at largé” Whenever there is a conflict between an indiviciedision and
society at large, or duties of professionals, arefind an easy answer by relying on
the utilitarian principle. In healthcare, utilitan thinking would stipulate that
whenever there is a choice between different buiakdy efficacious methods of
treatment, patients’ benefits should be maximizedl dhe costs and risks

minimized>® Any other approach would be regarded as an ursthiactice.

In utilitarianism all human actions are to be miyralssessed in terms of
their production of maximal non-moral valtfeBut how are we to determine what
value could and should be produced in any givecuoistance? Ultilitarian’s agree
that ultimately we ought to look to the productioihwhat isintrinsically valuable
rather tharextrinsicallyvaluable?® The intrinsic value of something is said to be the
value that the thing has ‘in itself’, or ‘in its awight'.** It is a value in life that we
wish to possess and enjoy just for its own sakeramidor something else which it
produces. If one is asked what is good about begjthy and he says ‘being
healthy is just a good way to be’, then he is iatligy that he takes health to be non-
derivatively good in a way that is intrinsicallyluable. Apart from health, examples
of intrinsic goods include: life, consciousness aadtivity, pleasures and
satisfaction, happiness, beatitude, contentmentlenstanding, wisdom, beauty,
love, friendship, freedom, peace, esteem*®latrinsic value is crucial to a variety
of moral judgments. In consequentialism, whetheraation is morally right or
wrong has to do with whether its consequencesmdr@sically better than those of

any other action one can perform under the circantgls. Since what one is

% David C Thomasma 2004, ‘Theories of Medical &hiThe Philosophical Structure’ in
Pelegrino, Edmund D, Anthony E. Hartle, Edmund @wd , Military Medical EthicsVol.1,
TMM Publications, Borden Institute, Washington, (20, p.28
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morally responsible for doing is some function bé trightness or wrongness of
what one does, then intrinsic value is also relet@pudgments about responsibility.
Intrinsic value is also pertinent to judgments @buooral justice insofar as it is good
that justice is done and bad that justice is denredvays that are intimately tied to
intrinsic value®® Judgments about moral virtue and vice also turrgoestions of
intrinsic value, inasmuch as virtues are good, wicds bad, again in ways that
appear closely connected to such value. For exampbiergoing or performing an
abortion may not be considered by anyone to besitally good, but many people
would occasionally consider it extrinsically vallmlas a means to another end, such
as the restoration of an ill woman to a state @flthe From the utilitarian point of
view, this is not what is desired. What we reallygbt to seek are experiences and
conditions in life that are intrinsically good inemselves without reference to their

further consequences or extrinsic value.

In making ethical judgments utilitarians may askickhact will most
increase the sum of human happiness. A utilitagdeast concerned of whether an
act is right or wrong morall§# For example, a utilitarian will allow a patient de
peacefully rather than continuing with a painféiéliln Re C° the patient sought a
declaration from the court that his foot would betamputated without his consent,
arguing forcefully that he would rather die withavieet than live with one. The
court found that, although the prisoner was suffgfrom schizophrenia, there was
nothing to suggest that he did not understand #tare, purpose and effects of
treatment; he had understood, and, with full knolgtethat death might result from
refusing amputation, had clearly made his choidee @ourt upheld the prisoner’s
right to refuse treatment and granted an injunctmutilitarian is interested in the

consequences of an action, rather than whetheintrinsically right or wrong.

Faced with the objection that utilitarianism ridesighshod over widely
accepted moral norms and requires endless utiligluation, another version of
utilitarianism known as ‘rule utilitarianism’ hagén developeff It provides a partial

solution to some of the defects of utilitarian maeasoning. A ‘rule utilitarian’ is

2 d.

“od.

%5 Re C (Adult: Refusal of medical treatmdi994] 1 All ER 819.

46 Jonathan herrind/ledical law and ethigOxford University Press,3edition, (2010), p.14.



123

least bothered about maximizing the welfare, bthierawill focus on which action
will lead to best consequencésin other words, rule consequentialism will ask
‘which general rules will promote the best conseges in the long term, assuming
that everyone accepts and complies with tHéfR6r example, it is said that doctors
shall keep confidential information given to thegngatients. Even though there may
be individual cases where it would produce a beiticome to make that information
public, the rule of medical confidentiality prodscgenerally good outcomes, in
enabling people to be frank with their medical advs. Therefore, a strict utilitarian
would approach the matter case-by-case as to whibinenatter may be revealed or
not. But, a rule utilitarian will impose a duty awoctors to respect their patients’
confidentiality, since this rule will tend to maxire welfare. A utilitarian is interested
in the aggregate of wellbeing, not any particufadividual's welfare. Accordingly,
Utilitarianism is a collection of moral theoriesltiag that one is morally required to

seek the best possible balance of utility or disyti

More recently, preference utilitarianism has camehe fore*® Preference
utilitarianism requires maximizing the subjectivaeferences or choices of
persons? This form of utilitarianism is most commonly asiaed with Australian
philosopher, Peter Singer. His take on the greatggpiness principle focuses on the
impact an action will have on the preferences afkéhdirectly affected Singer
recognizes that different people have differenfgyemnces and it is best to act in the
best of those concernétlin achieving the greatest happiness, Singer artagsve
should act in a way that satisfies people’s prefegs in other words, what people
prefer or would most like to happéhAs Singer” notes:

Suppose | then begin to think ethically, he extent of recognizing

that my own interests cannot count for more, sinfpdgause they

are my own, than the interests of others. In platemy own
interests, | now have to take account of the istsr@f all those

47 Emily JacksonMedical Law, Text, Cases and Materia®” edn., Oxford University Press, New

York (2010), p.11.
8 Glannon, WBiomedical EthicsOxford University Press, (2005), p.10.
49 Shaun D Pattinsomledical Law and Ethigs3° edn., Sweet & Maxwell, UK (2011), p.6. It is
associated with R.M.Hare, Peter Singer and RicBaatdt.
50
Id.
L Singer PPractical Ethics Cambridge University Press, Cambridge (19792.p.1
52
Id.
>,
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affected by my decision. This requires me to weighall these
interests and adopt the course of action mostyliteimaximize the
interests of those affected. Thus | must choosectiuiese of action
which has the best consequences, on balance] tdffeadted.

However, preference utilitarianism fails to dealthwithe problem of people’s
unacceptable preferences. For example, Singer'derprece utilitarianism is
important in considering the practical ethical ssuwhich arise with Voluntary
Euthanasia. If doing the right thing is acting iccardance with the individual’s
preference then keeping someone alive when theydmonefer to die is clearly
wrong. Preference Utilitarianism, like other fornf utilitarianism is still
consequential list and relative. It looks to ackiean outcome that satisfies the
preferences of those directly affected and theeetbe right action will depend on

the circumstances and the preferences of thosévano

There have been a number of criticisms of utilgaism as a moral
philosophy. According to Michael Robertsoh, the negative features of
utilitarianism based moral choices are that theplve assessments of preferences
which may be biased or flawed; may require abandmnof emotional or filial
bonds; potentially involve alienation from moraleagy; may involve the active
disadvantage or harm of individuals; and, are baseda political and moral
philosophy that is arguably anachronistic. Withpext to medicine and healthcare
delivery, utilitarianism is particularly appealings it often helps in resolving
conflicts between individual and public duties ofrofessionals.”® But,
consequentialism appears to place little weighthenright of autonomy, and would
permit a doctor to carry out treatment on a patmgtitout their consent if the overall

consequences of the treatment were benefitial.

3.4.2. Deontological Theory
The term deontology comes from the Greek wadgdnwhich means duty?
Deontological theory underlines the importance rd’s duties and obligations. The

®  Michael Robertson, Garry Walter, “A Critical Regftion on Utilitarianism as the Basis for

Psychiatric Ethics”, Journal of Ethics in Mental Health (2007).

* 1d. p.28

" On the other hand, deontology, by regardingraseivant the consequences of actions, ignores
the importance medical practice inevitably placaestlte consequences of alternative forms of
medical treatment.

8 Herring,Medical Law and Ethics3 edition, Oxford University Press, New York (201p)14.
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exponent of this theory is Immanuel K&hfThe theory holds that certain kinds of
actions are good, not because of the consequeneggtoduce, but because they

are good and right in themselV8s.

Deontological theories of medical ethics encosspaoth religious and non-

religious theories. As Gilldfi notes:

The great religions typically justify their deontgical theories on
one or both of two grounds. The first is that Gad bommanded the
people He has created to obey his moral laws argltiieir moral
duty to obey the creator. The second is that thes laf nature
include moral laws that bind everyone, includingdGo

Currently, neither of the religious perspectivesnotands a great deal of support
from the medical profession. The most important-redigious, deontological theory
was developed by Immanuel Kant. Kant believed #éhteory of morality had to be
constructed without reference to God’s existendes Was a necessary outcome of
the rational nature of human beings. Kant then veenand used ethical arguments
to establish that rational beings recognized théraseo be bound by the ‘supreme
moral law’. Referring to Kant's theory, Gill6hstated:

This supreme moral law stemmed from the fact thabmal agents (or

persons) intrinsically possessed an absolute mahle ..., which

rendered them members of what he called the kingdbrends in
themselves’. Not only did all rational agents ratiag themselves as

ends in themselves but, in so far as they weremali they also

recognized all other rational agents to be endsh@mselves, who

should be respected as such.

With regard to a person knowing what his or herydstin a particular
situation, Kant says that as human beings arenaticreatures they ought to behave
in a rational way, i.e. every person ought to behaw if his or her conduct were to
become a universal laf%.This means that every action must be judged inligfé

of how it would appear if it were to be a universatle of behavio} According to

%,

0 .

1 Raanan GillonPhilosophical Medical Ethigslohn Wiley & Sons, Chichester (2003), p.18.

62
Id.

5 Friedrich Heubel, Nikola Biller- Andorno, “Theoutribution of Kantian moral theory to
contemporary medical ethics: A critical analysi8”Medicine, Health Care and Philosoply
(2005), p.7
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this theory one must always tell truth not becaus¢ makes people happy or gives
them pleasure, but because we have a duty to dpathk Telling lies, even if
expedient, could not be accepted as moral undeciacyymstances because if lying
was to be regarded as a universal law to which Ipempght to conform, morality
would be impossible. Take for example,Hatcher v Black® a BBC broadcaster
went to a physician suffering from a toxic thyrgidnd for which an operation was
recommended. She asked if it posed any risks tovheme and was reassured.
However, as a result of damage to a nerve duriagpgeration she could no longer
speak properly. The court went on to hold thatdbetor had been reasonable not to
warn the patient, given that ‘he had done what sevéind good doctor so placed
would do’. Lord Denning stated:

What should the doctor tell his patient? Mr Rwell admitted that

on the evening before the operation he told thenfiathat there

was no risk to her voice, when he knew that theas some slight

risk, but that he did it for her own good becaus&as of vital

importance that she should not worry. In shortdid & lie, but he
did it because he thought in the circumstancesa# justifiable.

This attitude is derived from the teachings of Hipmte&® nearly 2500 years ago

which stated:

. . . perform your medical duties calmly aaoitly, concealing
most things from the patient while you are attegdio him. Give
necessary orders with cheerfulness and sincerityrig his attention
away from what is being done to him; sometimes aeprsharply
and sometimes comfort with solicitude and attenti@vealing
nothing of the patient’s future or present conditfor many patients
through this course have taken a turn for the worse

But, a deontologist would reject the claim of thpeatic privilege or the euphemism
for lying as laid down inHatcher v Black®’. Accordingly, for a deontologist the

moral action of a doctor in responding to a patsegtiestioning would be that stated

5 (1954) Times, 2 July QBD, cited in Bea Teuteayid Taylor “Don’t worry my good man—you
won't understand our medical talk”: consent to tmgent today85 Br J OphthalmoB94 (2013).

%  See generally, The Oath of Hippocrates, view&dJune 2013,
http://classics.mit.edu/Hippocrates/hippooath.html.

7 (1954) Times, 2 July QBD. cited in Bea Teuteayid Taylor “Don’t worry my good man—you
won't understand our medical talk”: consent to tmeent today85 Br J OphthalmoB94 (2013).
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by Lord Bridgein Sidawayv Bethlem Royal Hospital Governdfswhere his
Lordship said that when questioned by an autonomatient: ‘... the doctor’s duty

must ... be to answer both truthfully and as fullyttses questioner requires’.

According to Kant no one should be treated mersly aneans to an efid.
Hence, deontologists will never justify the atr@stcarried out by Nazi doctors on
non-consenting people in the name of scientifieaesh and advancement. Where a
person is treated as an end in himself, thererégjairement to respect that person’s
values’® The key to deontological theory is the principhatt one cannot justify
breach of a deontological principle just by refegrito the consequencés.
Therefore, according to deontologists it is notpesible to kill an innocent person,
even if by referring to the consequences. Heneecéimtre piece of this theory is the
notion of ‘personhood*? According to Kant, no decision can be imposed thers
against their will, or without their consent. Kamanted to preserve ethigsan age
of rising science by establishing more objectivandards for moral conduct,
independent of consequendé#n effect he wanted ethics to be more scientifid a
rational’* Deontologists often place much weight on dutideyTemphasize that the
duties parents owe to their children, or physici@ntheir patients, are overlooked in
utilitarian approache&. While making a decision about children, one mée timto
account the duties one owes to them and not jestahsequences for all childréh.

If three people are in danger in a fire, parenésextpected to rescue their own child
first; even if that means the other two are likedyperish’’ As Beauchamp and

Walters® commented on deontological theories as follows:

8 11985] 1 All ER 643, 661.
8 Kant I, Robert Paul Wolff 196%0undations of the Metaphysics of Morafslianapolis, Bobbs-
Merrill, (1969), p.47.
For example, involving people in a risky medieaperiment without their knowledge deprives
them of their ability to make a rational choice abparticipation and uses them as a means to
some other end. The fact that the knowledge gdimoed the research might benefit thousands of
other people is not relevant.
Z Jonathan herrind/ledical law and ethigOxford University Press,3edition, (2010), p.15.
Id.
:i Jonathan herrind/ledical law and ethigOxford University Press, ®edition, (2010), p.14
Id.
S Beauchamp, TL, Walters, Contemporary Issues in Bioethja&adsworth Publishing,
California (1982), p.19.
®d.
od.
8 Beauchamp, TL, Walters, LContemporary Issues in Bioethic&Wadsworth Publishing,
California (1982), p.19.
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Deontologists argue that moral standards exist pedéently of
utilitarian ends and that the moral life should bet conceived in
terms of means and ends...An act or rule is righthenview of a
deontologist, in so far as it satisfies the demarfdsome overriding
principles of obligation.

Deontologists urge us to consider that actionsvaeally wrong not
because of their consequences but because the &gbe-the class
of which the actions are instances-involves a matialation.
Because of the wide diversity in these theorigs ftard to find the
unity, but the following two conditions are close the heart of
deontological theories. First, the justification pfinciples and
actions is not entirely by appeal to the consegeet adopting the
principles or performing the actions. Second, s@meciples must
be followed or actions performed irrespective ¢ tonsequences.
Thus, there are not only justificatory grounds bfigation that are
independent of the production of good consequenbas,these
grounds are at least sometimes sufficient to defeatonsequences
no matter what the consequences are.

The difficulties facing deontologists particularglate to how we define the
most important obligation. Where two moral peoplefpundly disagree about what
rights or obligations require, it is difficult toesolve the debate. Some of the
weaknesses of a strict Kantian perspective areabisence of any guidelines for
dealing with the inevitable conflicts between dsiteand the lack of recognition that
emotion and intuition can play a constructive rate ethical decisions? For
example, an absolute duty to tell a patient théhtraight cause a patient harm in
certain circumstances; therefore the duty to alwallsthe truth conflicts with the
duty to avoid needless harm or injury. Kant’s tlyeisra monist theory i.e. it relies
or purports to rely on a single moral princifférhis gives rise to a major criticism
that it does not deal with cases where there igndlict of duties. So in a situation
where truthfully answering a patient's questionsuldoconflict with a doctor’s
positive duty to prevent harm to that patient (fieeace) an impossible situation
arises: the doctor cannot tell the patient thehtand claim that he has done all he

can to prevent the patient worrying — which maynbeessary for the success of an

9 Kantian EthicsEthics at a GlanceRegis University,

http://rhchp.regis.edu/HCE/EthicsAtAGlance/KantiimEs/KantianEthics.pdf.
80
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operation, as itdatcherv Black® , yet according to the Kantian position he should
do both. This logical problem that can arise ifi@dry is both pluralist and absolutist

and if its principles conflict is summed up by Giff> who says:

Suppose, for example, | accept the prinsigheat | should never
harm others and that | should never deceive otlifarsth principles
are absolute and | am faced with a situation wkereaebody would
be harmed if | did not deceive him | am logicaligapable of acting
rightly.

It has been said that Kant’s absolute (i.e. unfjed)i assertion that, for
example, we should never tell lies is unnecessegsyrictive: that moral rules are to
be interpreted as generalizations not as catedg@iopositions to which there are
no exception§® The obligation to tell the truth, for example, pmeed be adhered
to provided that no other overriding factors arespnt, or provided that all other
conditions are equéf.So, if a doctor acting from a sense of duty belethat lying
to a patient is, ultimately in the patient’s begerests then to tell the truth becomes
subordinated to the doctor’s duty to act in thagdls best interests (beneficence)
andHatcherv Black¥®may be regarded as ‘good law’.

The Kantian concept of autonomy demands too mugaténts. The highly
rationalistic, individualistic Kantian account ajgp® to assume that all patients are
autonomou$? However, very few patients could be regarded asnmmous®’
Majority of the patients are dependent or interdeleat, and their decision-making
capacity is not always based on rea¥ddowever, the deontological theory is seen
as an important response to consequentialism. fhieisry also fits in well with
many current concepts of human rights, though Kadated more emphasis on
obligations than on rights.

8 (1954) Times, 2 July QBD. cited in Bea Teuteayid Taylor “Don’t worry my good man—you

won't understand our medical talk”: consent to tmeent today85 Br J OphthalmoB94 (2013).
8 Raanan GillonPhilosophical Medical Ethicslohn Wiley & Sons, Chichester (2003), p.18.
8 Bea Teuten, David TaylofDon’'t worry my good man—you won'’t understand omedical
o talk”: consent to treatment tode85 Br J OphthalmoB94 (2013), p.897.
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Barbara Secker, “The Appearance of Kant's Ddogipin Contemporary Kantianism: Concept
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3.4.3. Virtue Theory

A virtue is ‘a trait of character, manifested irbitaal action that it is good
for a person to havé® According to this approach, if a person has a grfatacter
he will behave ethically as a matter of coutd¥irtue ethics began with the ancient
Greek philosophers Socrates, Plato, and Aristotiediscusses merits of virtue and
its importance in living a good human liteAccording to virtue ethicists, the virtues
are those character traits that are necessaryuarah flourishing: these will be
things like honesty, compassion, kindness, justiog, couragé® They searched for
the elements that made a person good but in saydbay did not look at how a
person acted but at what sort of character he*hsittue theory argues that all
human beings have an inborn nature that promptstdido good but needs proper
guidance and training as habits are formed by opafental and societal training,
and also professional or other standards suitablene’s life choices and roles in
society® It suggested that a good person who behaves wedt develop virtues,
which, through habitual use, become part of thasq@es charactelt is difficult to
decide exactly what good virtues are. Every sagiaup has a different measure of
the balance of virtue in the socially complex mik mersonal and community
shaping. In one society, eating moderately may b#rtae, for instance, today’s
society urges everyone to stay in shape, whereath@nmight stress the pleasures

of sampling foods to the point of illness or congpah. However, certain core
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Gardiner P, “A virtue ethics approach to moré¢mdmas in medicine”, 29 Med Ethics297
(2003).

% David C Thomasma 2004, ‘Theories of Medical Ethi@he Philosophical Structure’ in
Pelegrino, Edmund D, Anthony E. Hartle, Edmund @wd , Military Medical EthicsVol.1,
TMM Publications, Borden Institute, Washington,(2D0at p.31.Virtues, are defined as ‘good
operative habits that intensify the potentialittédruman nature from its emotions to its intellect
and will toward good actions’

Emily JacksonMedical Law, Text, Cases and Materia®® edn., Oxford University Press, New
York (2010), p.14.
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virtues are always necessary for any decent socktysicians need additional

virtues, such as humility, compassion, integrityl aespect for good scienc®.

Virtue Ethics model takes into account the contartl consequences,
without reducing ethics to simple matters of promgptpleasure, avoiding pain, or
doing one’s duty’ A virtue ethicist would maintain that people shibalways try
to do the right thing for the right reasBVirtue ethics rejects the idea that patient
autonomy is absolut&.For example, if a patient wants to opt for eutisim&o end
his life, it is not enough that the patient simphgues that death is good for him
instead of undergoing medical treatment. Insteadnly prove that his life lacks the

most basic human good¥.

Virtue theory combines the strength of both telgaal and utilitarian
theories. For example, Virtue theorists might arghat euthanasia, although
performed out of compassion, is morally wrong bseaitiinvolves killing, itself an
evil act. Alternatively, a virtue theorist mightgare that providing uncompensated
care for the poor is a good human act, even if donellicit motives such as
personal pride, because the act has a quality edrggss independent of the agent.
Its basic principle was articulated by Aquinas @se should ‘do good and avoid

evil'. 101

Because of perceived limitations of both teleolagieand deontological
theories, virtue theory has recently received remkwinterest within medical
ethics'® The carrying out of virtues not only requires palsionsensus about right

and good conduct, it also demands a metaphysicakagnt about what counts as
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the good"> This will require a conceptual link with dutiesjes, consequences, and

moral psychology, in which the virtue of prudendayp a special rol&*

3.4.4. Principlism

Beauchamp and Childres® recognized the difficulties of attaining
agreement on the most fundamental roots of etbit$he nature of the good, on the
ultimate sources of morality, on the limits andid&y of moral knowledge, or even
on which theory should predominate. To bypass thmsblems, they opted for
prima facie principles, that is, principles that should alwdyes respected unless
some strong countervailing reason exists that wquktify overruling them.
Accordingly they formulated four basic principlesrided from moral philosophy-
autonomy, beneficence, non-maleficence and jusikea framework for ethical
conduct in solving the modern ethical problems iadioine and the biological
sciences. Modern medicine has to deal with thecetlof abortion, euthanasia,
treating the young rather than the old when thenmeot enough medical care to go
around,in vitro fertilization, manipulating genes to bring aboutedter human being
or to remove the genes that cause diseases, heh@opgle conceive children,
withdrawing life support at the end of life, dissugy whether food and water given
through tubes can also be withdrawn so a persordiggrihe limits of a person’s
freedom to make decisions in a community etc. The principles formulated by
Tom Beauchamp and James Childress provide a sirapbessible, and culturally
neutral approach to thinking about these complbical issues in health care. They
are prima facie based on four moral commitmentsespect for autonomy,
beneficence, non-maleficence, and justice; plusceon for their scope of
application. It offers a common, basic moral anefjtframework and a common,
basic moral language. Although they do not proadgered rules, these principles
can help doctors and other health care workersakerdecisions when reflecting on
moral issues that arise at work. The four prinappdus the scope of approach
claims that whatever one’s personal philosophyitips] religion, moral theory, or

life stance, it will not be difficult in committingurselves to four prima facie moral

13 pavid C Thomasma 2004, “Theories of Medical Ethi@$ie Philosophical Structure” in
Pelegrino, Edmund D, Anthony E. Hartle, Edmund @®wd , Military Medical EthicsVol.1,

TMM Publications, Borden Institute, Washington,(2p0p. 32.
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principles plus a reflective concern about theapscof application. Moreover, these
four principles, plus attention to their scope ppkcation, encompass most of the

moral issues that arise in health cHfe.
3.4.4.1. Autonomy

Literally autonomy is self-governance or selfetatination®” In other
words it means ‘right to act on one’s own judgmehbbut matters affecting one’s
life, without interference by others® According to DevereuX® ‘understanding
autonomy is crucial to understanding the realm edlth care decision making'.
Underpinning this doctrine is a respect for an vidlial patient's autonomy. It
means that patients must be treated with respeqgbrdperly informed, be listened
to, give their consent voluntarily and without agen, and have their confidentiality
fully respected. The legal principle of respect $eff-determination is applied to
guestions concerning the physician’s responsibilgégause patients and physicians
are unequal in their possession of information #meir power to control the
circumstances under which they meet. Legal rights @ way of limiting the
physician’s power and of protecting the patientrfronwarranted intrusions such as
surgery without consent, public disclosure of infation contained in hospital
records et¢!® The choices one has to make within the healthcargext often
touches upon the fundamentals of life: refusaifefdaving treatment, reproduction,
a life free of pain, end of life decisions etc. Tdfere, our identity as a person is

closely linked to the integrity of our bodies. Asvbrkin'*

notes, ‘one’s body is
irreplaceable and inescapable...In addition becayskady is me, failure to respect

my wishes concerning my body is a particularly Itisg denial of autonomy’. The

1% Gillon, R, “Medical Ethics : four principles @attention to scope”, 38MJ 184 (1994).

197 Though, originally applied by the ancient Greekscity-states, philosophers extended the
concept to people from the eighteenth century odsvandividualism has, of course, origins in
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importance of bodily inviolability is entrenched iby Justice Cardozo in
Schloendorf’ New York Hospitat?in 1914 with his statement:
Every human being of adult years and sounadnhias a right to
determine what shall be done with his own body; asdrgeon who

performs an operation without his patient’'s conseaimmits an
assault.

In common law, judicial statements makes it vegaclthat every competent adult
patient has theight to refusemedical treatment, even if his or her reasons are
bizarre, irrational, or non-existent, and evenefusal of treatment will result in

death!®®

There are growing indications that a number ofettiwists are becoming
less comfortable with this individualishi? In healthcare, medical ethics should
always be set in the context of relationships amanrounity. If patient’s
individualistic autonomy is to be the sole criterir decision making, the patient—
doctor relationship is reduced to that of clientl dechnician. Moreover, there has
been a change in the interpretation of the terntot@amy’. Mill laid the foundation
for this theory when he proposed the principle wibaomy, on the one hand, and
the principle of utility, on the other. According Mill **° the only purpose for which
power can be rightfully exercised over any membkrmccivilized community,
against his will, is to prevent harm to others. blin good, either physical or moral,
is not a sufficient warrant. One cannot be comgeti® do or forbear some act
simply because in the opinion of others it will etter for him to do so, make him
happier and would be wise, or even right. O'Né&lIbelieves that autonomy has now
become too individualistic. She reminds us thanJstuart Mill hardly ever uses the
word, ‘autonomy’ and when he does so; it referStates rather than individuals.
Mill did not refer to the idea of autonomy directife gave emphasis on liberty and

according to him each person must be allowed toenficde choices provided it does

112(1914) 105 NE 92.
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95.

14 Tauber Al, “Sick autonomy”, 4Berspect Biol Med84 (2003), p.487.
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16 O’Neill O., Autonomy and Trust in Bioethic€ambridge University Press, Cambridge (2002),
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not cause harm to othef$’ Therefore, Mill's version of ‘autonomy’, ‘sees
individuals not merely as choosing to implement tetaar desires they happen to
have at a given moment, but as taking charge dfetliesires, as reflecting on and
selecting among them in distinctive ways® Similarly ‘Kantian autonomy is
manifested in a life in which duties are met, inaeththere is a respect for others and
their rights’.**® Thus in Kant's account of moral autonomy ‘theren dae no
possibility or freedom for any one individual ifathperson acts without reference to
all other moral agents?° According to Jennind$’, Kant and others established that
‘morality requires a person to assume respongikitit his or her choices, actions
and decisions and to act on the basis of inforneadan and autonomously held
principled commitments. Others in turn must respde moral agency and
reasonable commitments of the person in this sefRee’example, the most ardent
proponent of the principle of autonomy would acdégt it would be wrong to deny
someone medical treatment because they were ineapfibonsenting. Similarly in
the case of children and adults lacking capacihig, tteatment given without their
consent cannot be termed as contrary to the pten@pautonomy. The doctor’s

justify such treatment by using the term benefieenc
3.4.4.2. Beneficence

The principle of beneficence refers to a moralgdiion to act for the benefit
of others*?* This principle dates from the time of the Hippditr&ath in which the
physicians swore, “I will follow that system of iegen which according to my
ability and judgement | consider for the benefinof patients....” According to this
principle, the needs and wishes of the patient thee physicians’ pre-eminent
concern. The physician is meant to relieve suftgriproduce beneficial outcomes
wherever possible, and enhance patient’'s qualitylifef The source of this
additional moral obligation of beneficence taken lpn doctors is presumably a

certain feeling of benevolence, good will, or sytfgyaowards the sick.

17 Mill JS, On Liberty Cambridge University Press, Cambridge (1989)3.p.1

18 O’Neill O, Autonomy and Trust in Bioethig8ambridge University Press, Cambridge (2002),
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This principle is apparent in circumstances whehe patient lacks
competence to make his or her own treatment desis®dIin NHS Trustv A (A
Child)***, the NHS Trust sought a declaration for carrying aubone marrow
transplant on a seven month old child suffering mfrohaemophagocytic
lymphohistiocytosis. As there was a chance of cdyithg during transplant, the
parents objected to the treatment. Holman J acdefitat the procedure has
associated risks but given that a transplant mey flee child to live a full and happy
life, the wishes of the parents should be overamdds judgment must be based on

medical evidence and reason.

The principle of beneficence justifies paternalisiecision-makind?® As
mentioned when we discussed the principle of autonahe patient is the one who
has the right to decide what treatment doctors Ishpwovide and the medical
professional should respect that choice. So it beagoted that the role of the doctor
is to recommend the best treatment, but it can delygiven where the patient
consents. Non-consensual treatment may amoungradiag treatment but will not
do so if it is therapeutically necessary. This gpte was established in the 1992
case oHerczegfalvy Austria?, which involved the forced-feeding and restraiit o
a mental patient. The European Court of Human Rigletd that this treatment did
not amount to degrading treatment in violation ofidde 3 and declared the general
rule that ‘a measure which is a therapeutic netsesannot be regarded as inhuman
or degrading™?®’ The court emphasized, however, that it must ‘Batiself that the
medical necessity has been convincingly shown tiste¥X® This reflects the
straightforward idea that in deciding what treattiiengive a patient, the medical
professional should judge as to which will bendfé patient most.

3.4.4.3. Non-Maleficence

The principle of non-maleficence refers to the dutyrefrain from causing

harm. It underlies the medical maxiBrimum non nocere'First, do no harmi?®

123 Elizabeth WicksHuman Rights and Healthcarklart Publishing, Oregon (2007), p. 91.
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The principle supports a number of more specificahaules like do not kill, do not
cause pain or suffering, do not incapacitdie not cause offense and do not deprive
others of the goods of lifé° It demands more from the healthcare professioruil:
merely refraining from causing harm but rather igkpositive steps to promote the
welfare of the patierit’ Like Beneficence this principle too can be trafredn the
time of Hippocratic Oath which states:

| will follow that system of regimen, which, accard to my ability

and judgment, | consider for the benefit of my @aits, and abstain

from whatever is deleterious and mischievous. | give no deadly
medicine to anyone if asked, nor suggest any soghsel.

Physicians’ obligation not to harm is reflectedvarious codes and declarations of
medical ethics. In the declaration of Geneva, améraended in Sydney in 1968,
physicians were expected and indeed mandated to:

. maintain the utmost respect for human life frahe time of

conception; even under threat, ... not [to] use inadknowledge
contrary to the laws of humanity.

While the International Code of Medical Ethics stathat:
A doctor must always bear in mind the obligatiorp#serving life.

The duty and obligations of physicians to theitignts remain unequivocally
that of beneficence and non-maleficene. Harm isfiisle if there is a just, lawful
excuse or reason for the act or omission. In iiéalksituations physicians do inflict
harm on patients but generally for the purpose abfiewving some kind of good.
According to Beauchamp and Childr&%s a harm we inflict such as a surgical
wound may be negligible or trivial yet necessaryptevent a major harm such as
death. The importance of this principle is thatrjes against harming one patient to
help anothet®* In McFall v Shimg>*, McFall needed a bone marrow transplant to
improve his chances of survival from a serious redtondition. McFall's cousin,

130 1d. p.117.

131 Beauchamp TL, Childress J&inciples of Biomedical Ethic&" edn.,Oxford University Press,
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Shimp, was found to be compatible for donation.nghihaving initially indicated
that he would be willing to donate bone marrow, e his mind and decided
against it. McFall sought an order that Shimp raddnate. The court refused and
held that it would be wrong to harm Shimp by takihg bone marrow without his
consent, even though it would be done for a gootiveoThe decision couldbe
seen as support for the principle of non-malfeasawhere the patient consents to
the treatment and the doctor provides it, the natfeasance principle may not be
infringed.

In Re Y

a 36 year old woman was suffering from non-Hodgkins
lymphoma. Her condition was rapidly deterioratingdaa bone marrow transplant
represented the best hope of saving her life. liters aged 25, was regarded as
likely to be the best match for her, but she wastall and physically disabled and
incapable of giving consent. The older sister sbagteclaration from the court to
permit testing her younger sister and, if the fsssthowed a match, to permit taking
bone marrow from her for a transplant. The dedanafor testing was granted. The
court held that the donation of bone marrow wowddabbenefit to Y because if the
sister died, that would affect Y’s mother’s staterind, and she played a major role
in the care of Y. It shows how creative reasoniag @ind a benefit in treatment
which might appear to cause only harm. However ptigciple of non-maleficence
requires that the physician be alert to circumstann which treatment stops being
beneficent and starts constituting malfeasahMmreover, a strict application of this

principle is not practical as medicine often invasvdoing harm.
3.4.4.4. Justice

Justice is often regarded as being synonymous faithess and can be
summarized as the moral obligation to act on thasbaf fair settlement between
competing claims. According to Aristotle, justiceamt equal shares for aff The
formal principle of justice or equality attributéal Aristotle is, that equals should be
treated equally and wunequal's unequally in propartito the relevant
inequalities.**” The term justice, therefore, means ‘freedom fromfaiun

discrimination’. If autonomy dictates that the patis interests is always foremost

135 Re Y (Mental patient: bone marrow donati@%)BMLR 111.
1% Gillon, Raanan, “Justice and medical ethics’l Béitish Medical JournaR01 (1985).
137
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and what is best for the patient should be firghim physician’s mind, the principle
of justice dictates that the physician must havecem for the fair distribution of the
system’s resources and for ensuring that they atedistributed in a way that
depends on inappropriate discriminatiéh.

Some argue that medical ethics should have no comigh justice in the
sense of fair adjudication between competing claifs role of physician is to
follow the Hippocratic principle which is doing theest they can for each patient.
The idea that doctors can somehow legitimately evady need to concern
themselves with justice is hardly tenable givert thathe course of their practice
they are often confronted with conflicting claims their resources, even from their
own patients. For example, the doctor who staysheatre to finish a long and
difficult surgery and consequently misses an ougpatclinic is probably relying
implicitly or explicitly on some sort of theory qistice whereby he can fairly decide
to override his obligation to his outpatients indar of his obligation to the patient
on the table'® Similarly, The Declaration of Tokyo's absolute itition of
medical involvement in torture affirms a conceptjo$tice based on rights that
forbids certain things to be done to other peopknef doing them may be of great
social benefit. So the idea that justice is a maalie that doctors can properly

ignore is clearly mistaken.

According to Gillon, in health care ethics, justicen be subdivided into
three categories: fair distribution of scarce reses, respect for people’s rights and
respect for morally acceptable laW8This means that patients are entitled to be
treated fairly and equally by health profession&s. resources are limited the
physicians concern should be for fair distributafrthe system’s resources and for
ensuring that they are not distributed in a wayt tlepends on inappropriate
discrimination. In the context of distributing scarmedical resources they take the
view that the proper role of doctors is the Hippicr one of doing the best they can
for each patient?!

138 John R Carlisle, “Ethics and Bioethics”, in Saihnbaet al, Legal Medicine 6" edn, Mosby
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All professional practitioners understand thatitipeactice must be as free as
possible from inappropriate discrimination and bisd certainly all are aware of
the inappropriateness of discrimination based are,raeligion, national origin,
gender, sexual orientation, or political opinidhHowever, there is considerable
literature to suggest that the practice of medicperhaps without intention, has
contained a good deal of bias on some, if nothalsé¢ grounds, in particular on the
basis of age, race, and gend€in the name of the justice principle, bioethics
requires each practitioner to search his or hectipmand all practice protocols in
which he or she is involved for the subtle influeraf prejudice and discrimination

and to eliminate it whenever and wherever possifile.

The four principles framed bBeauchamp and Childrebsis the advantage
of compatibility with deontological and consequahst theories, and even with
some aspects of virtue thedf{j.These principles have been applied widely to the
resolution of ethical dilemmas by medical ethigistsid especially by health

professionals.
3.5. CONCLUSION

Medical Ethics is considered as one-sided; as ielldwon the ethical
obligations of doctors to the exclusion of thoseafients. These are just guidelines
that are imposed upon the professionals to ensatetheir peers and also patients
follow appropriate standards of moral decency. Maldethics, through the ages, has
not left contemporary society with a model that banseen to be effectiVé® Even
now the Hippocratic Oath is still considered asrepiration for the doctors and the
benevolent paternalism mentioned in it is acceptatl respected by the physicians.
But, there are many instances which prove the flaat in the modern day of
consumerism, it is difficult to believe and acctp fact that every doctor will treat

his patient with benevolence and with good cons®eilowever, no one can deny

142 John R Carlisle, “Ethics and Bioethics”, in Spi@hnbaet al, Legal Medicine 6" edn, Mosby
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145 David C Thomasma 2004, ‘Theories of Medical &hiThe Philosophical Structure’ in
Pelegrino, Edmund D, Anthony E. Hartle, Edmund Gwd, Military Medical EthicsVol.1,
TMM Publications, Borden Institute, Washington,(2p(.36.

146 Jose Miola,Medical Ethics and Medical Law A Symbiotic Relationshipart Publishing,
Oregon, (2007), p.31.
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the fact that the basis of ethical codes includspect for autonomy, beneficence,

non maleficence and justice, among otHéfs.

Medicine is an ethical profession and a doctor asplly confronted with
complex and sensitive medical issues coupled vghincreasing public demand in
decision-making process in the modern day advatedthological era. Moreover,
healthcare professionals have to balance the ra@fetiht® individual patient against
the needs of all their patients. Therefore, thereevery possibility of a doctor
discovering division, opposition, bitterness andhfasion among the patients.
Medical decisions were regarded as clinical matbes reached by the experts and
anyone seeking to challenge a doctor’'s decisiorthim court faced an uphill
struggle*® Doctors too, it appears, seem grateful that caangswilling to resolve
cases of ethical complexity. The law sets down mally acceptable standards,
while ethical approaches may include deciding whatild be the ideal way for a
person to behave. Medical law and medical ethictoisely connected. After all, the
courts would be unlikely to make an order whichuiegg a health care professional
to act in a way which is unethical. The followinkapters discuss these issues and
make an attempt to find a balanced decision on Insord ethical issues with the

support of healthcare providers, States and courts.

7 Though balancing patients' autonomy and bestasts may be difficult at times, it is interesting
to note that the ethical models of the physiciatiepa relationship all presume that the
physician’s role is patient-focused. See, e.gl..1BBeauchamp and J. F. ChildreBsinciples of
Biomedical Ethics5th ed., Oxford University Press, New York , (2D0pp.312-319.

148 Jonathan HerringMedical Law and Ethigs3° edition, Oxford University Press, New York
(2010), p.2.



