CHAPTER 1
RIGHT TO HEALTHCARE

1.1. INTRODUCTION

In 1983, the Indian government launched the Natiblgalth Policy which
aspired to provide comprehensive public healthdarepoor people with the
promise of ‘Health for All by the year 2000Although substantial improvement
of health of India’s population has occurred aswshdy the doubling of life
expectancy during this period, the health outcomreesain inadequate when India
is compared with other countries. Health care rigrian equitable, accountable, or
affordable; government health expenditure is very &nd has risen only slightly;
and most spending on health care is paid out okgioand is rising in cost.
According to the twelfth Planning Commission repd@® million Indians are

pushed into poverty because of health- relatedresgmevery yedr.

‘Health for All' does not only mean an end to diseand disability, or that
doctors and nurses will care for every patientédians that resources for health are
evenly distributed and essential medicines aresadae and available to everyone.
Hence, it is essential to understand the concepealth, its philosophical nature,
how far health is an enforceable human right, ceiofis regarding many of the
public policy issues and also the ethical concehat loom over the decisions
made by medical practitioners while protecting tights of patients. As Robert

Mordacci, rightly emphasizes this point when heuasythat ‘the very end of

1 In 1979, the Thirty-second World Health Assemlalynched the Global Strategy for health for
all by the year 2000. The Health Assembly invitée tMember States of WHO to act
individually in formulating national policies, stegjies and plans of actions for attaining this
goal. See generally, Global Strategy for Health &dr by the Year 2000, World Health
Organization, Geneva (1981), viewed™0une 2013, http:/whglibdoc.who.int/publications/
9241800038.pdf.

2 K Srinath Reddy, Vikram Patel, Prabhat Jha, ViKoBaul, A K Shiva Kumar, Lalit Dandona,
“Towards achievement of universal health care gdrby 2020: a call to action”, 371&Ancet
760 (2011).

®  Kiran Mazumdar Shaw, “Health Care for All and im€an Do it",Indiatoday.in Oct 12, 2012,
viewed 10" June 2013, http://indiatoday.in/story/kiran-mazamshaw-india-healthcare-gdp-
on-health/1/224541 .html.
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medicine depends in great part on our understanaiirthe nature of health and
illness both as objects of medical intervention ase@xperiences of the persdn’.
1.2. CONCEPT OF HEALTH

Etymologically, the word ‘health’ comes from olchdlish word hal.® The
English word literally means ‘wholeness, being vehobmplete, sound or wellTaken
in its fullness of meaning, therefore, ‘health’ hasne to mean ‘completeness and
perfection of organization, fithess of life, freadof action, harmony of functions, vigor
and freedom from all strain and unholy corruptiofihe ancient Greek word for health
is euexia which means to be in a vital and resilient $tatee Greek word emphasizes
good functioning and the activity of the whole. Threek and English words for health
are unrelated to illness and disease. The medgaiitthn of health states it dthe
normal physical state, i.e., the state of beinglevlad free from physical and mental

disease or pain, so that the parts of the body oartheir proper functior?.

The concept ‘health’ is a highly subjective matisrhealth and being healthy
means different things to different people. For samizens the main focus is only an
absence of disease and they ignore the sociahdagerts of health which may have
contributed to illnes¥’ For others it is identified with peace, sheltelu@tion, food,
income, a stable ecosystem, sustainable resouscesl justice, and equit*
Therefore, one encounters anthropological, sodicddgosychological, and biological
theories, as well as combinations of th&sdany of the introductory health texts
reveals that physical health, mental health, sobg&dlth, environmental health,

spiritual health, and emotional health are sonte@tommonly discussed dimensions

Robert Mordacci, “Health as an Analogical Conte@®0 The Journal of Medicine and
Philosophy477 (1995).
® Christian Nordqvist, “What Is Health? What Doesd@ Health Mean"?Medical News Today
] viewed %' January 2013, http://www.medicalnewstoday.convksi150999.php.

Id.
Machteld Huberls health a state or an ability? Towards a dynanoacept of healthpublished
by The Netherlands Organisation for Health ReseanthDevelopment and the Health Council
of the Netherlands, viewed™5January 2013, http://www.gezondheidsraad.nl/sitefault/
. files/bijlage%20A1004 1.

Id.
°  Critchley,M (ed.) Butterworths Medical DictionaryButterworths, London (1978), p.784.
10 See, Eibe Riedel, ‘The Human Right to Health: @gmual Foundations’, in Andrew Clapham,
Mary RobinsonRealizing the Right to HealtiRuffer and Rub (2009), p.21.
Jonathan Mann, Laurence Gostin, Sofia Gruskitga Zazzarini, Harvey Fineberg, ‘Health and
Human Rights’ in Manet al, Health and Human RightRoutledge Publishing, London (1999), p. 9.
Lennart Nordenfelt, “Introduction,” in Lennart Ntenfelt, B. Ingemar B. Lindahl (ed$jgealth,
Disease, and Causal Explanations in Mediciderdrecht (1984), p. xii.
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of health™® These, described as the foundation of a goodhheale collectively

known as wellnes¥:

The above discussion proves that there is no geagreement on what is
meant by health and the term health can be integhie many ways, and can mean
more than just physical health, such as in referéacolistic concepts of the mind
and spirit. In the past, health was consideredetthb exact opposite of iliness. The
absence of illness or disease, particularly phidisaase, was a sign of good hedith.
Today, health is explained not only in physicaim®r but also in social, mental or
emotional and, in some cases, spiritual tefhMoreover, one must understand that
the concept of health is a developing one. It hgat kbn changing and had gradually
broadened through the passage of history, congnwith the Greeks, Romans, the
medieval period, the Renaissance, and the indisitian era until the present d&y.
Sigerist®in his highly persuasive definition of health po®s that:

Like the Romans and like John Locke, we think dliteas a physical

and mental condition.Mens sana in corpore sano But we may go

one step further and consider health in a soci@es@lso. A healthy

individual is a man who is well balanced bodily anentally, and well

adjusted to his physical and social environment. altdds [not just]

the absence of disease: it is something positiyeyfal attitude toward

life, and a cheerful acceptance of the resporsgsilthat life puts upon
the individual.

Health can also be understood in a far more comgoheixpositive sense. The
World Health Organization’s famously hyperbolic ldeation carries the ambivalence
deep within its core in when the organization @ftethe following statement about

health: ‘Health is a state of complete physicalntale and social well-being and not

13 See generally, Deepak Chopr@reating Health: Beyond Prevention, Toward Perfemti

Houghton Mifflin, Boston (1987).
4" Dinesh P. SinhaHealth care in India and USA, @urrent Sciencd 349 (2007), p.1350.
15 D. Porter, “Public health”, in W. F. Bynum and Rorter (eds.)Companion encyclopedia of
the history of medicind/ol. 2, Routledge Publishing, London and New YatRg3), p.1232.
% d.
I Lennart Nordenfelt, “Understanding The Concept ®fealth”, in T. Ronnoow-Ramussen,
B.Peterson, J.Josefsson & D.Egonss$nilosophical Papers Dedicated to Wlodek Rabinowicz
(2007), p.2, viewedBFeb 2013,www. Fil.lu.se/hommageawlodek.
Sigerist, Henry Ernesifledicine and Human Welfar&cGrath Publishing Company, Maryland
(1970), p.100.
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merely the absence of disease and infirnitihis definition is considered to be too
broad and critics have time and again questioredaning of various terminologies
used by WHG? It is to be specifically mentioned here that theai that the health
should be more than the absence of disease, asitwgaoncept, has grown
increasingly popular in recent years. One sourcgioh interest is the trend towards
preventive and community oriented medicine, whiejeats the traditional medical
focus on persons alreadydiBoorsé? notes that ‘it does not change the underlying
concept of health as long as what is preventeillidisease. What are positive are the
actions of preventive physicians; the kind of Hetiey seek to promote remains the
same’. Further, one must also agree with the yetldt there is no goal of perfect
health to advance towards, but there is also nguenidirection of advanc®.
Philosophy flourishes where confusion abouftis’he analytical skills of the
philosophers would be of great assistance withedp conceptual analysis. As Peter
Caws notes ‘philosophy....examines critically evenghthat may be offered as
grounds for belief or action, including its own d¢hes, with a view to the elimination
of inconsistency and errd”.So, in order to understand the conagftealth, we can

19 See, http://mww.who.int/hhr/en/. At the time,sthdefinition was groundbreaking because of its
broadness. It is generally liked because of theaim it represents and because of the commonly
recognized ‘Health Triangle’, a combination of pbgs mental and emotional, and social well-
being. However, over the past 60 years the definitias also often met with criticism, mainly
because of the word ‘complete’, which makes it gxficable, as it is neither operational nor
measurable. Although, over the past 60 years, aeatternative definitions have been proposed,
none has been embraced in the medical discourse raplacement for the first. The original
definition has never been modified or replacediargenerally described as ‘honoured in repetition,
but not in application’. See generally, World Hea@rganization, ‘World Health Statistics 2008’,
(2008), viewed B January 2013, http://www.who.int/whosis/whostat/BHS08_Full.pdf.
For e.g., What does the WHO mean by ‘completghysical’, ‘mental’ and the distinction
between physical and mental well-being? Furtheratwdoes the WHO have in mind when it
employs ‘social well-being’ to define ‘health’? Rily, what is the meaning of ‘disease’ and
‘infirmity’ in the WHO'’s definition of health? Thesterms need to be explained carefully so that
a detailed account of health can be made manifiseaseis the outsider view, usually the
Western biomedical definition. It refers to an usideble deviation from a measurable norm.
Deviations in temperature, white cell count, rel ceunt, bone density, and many others are
seen as indicators of diseasiiness, on the other hand, means ‘not feeling well. Thuis ia
subjective, insider viewSee,Adnan Ali Hyder, Richard H. Morrow, “Culture, Behav and
Health”, viewed 1% Feb 2013, http://64.233.179.104/search? qg=cachep@6uaYH4J:
www.jbpub.com/downloads/076372967.
2L Christopher Boorse, “Health as a Theoretical @pti¢ 44Philosophy of Scienc&42 (1977),
p.560.
2 1d. p.568
% 1d. p.570.
Peter CawsThe Philosophy of Science: A Systematic AceMamt Nostrand, Princeton (1965), p. 5.
2 d.
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take the assistance of two significant schoolshotight on theories of health in the

philosophy of medicin&® They are discussed below in detail.

1.2.1. The Naturalist School of Thought
According to naturalist, health is the absence iséabe and that the term

‘disease’ can be understood objectively as bio&denctioning that is statistically
less ordinary for the species concerfitMaturalists believe that it is possible to
formulate a purely descriptive theory of hedftfthus, naturalists deny that values are
part of the concept of health, on the ground tlegtith essentially involves only the
functional activities of organisms and their pait$or example, naturalists contend
that whether a heart is healthy or diseased isgattive matter to be determined by
relevant medical scientists. For them, it is elytiee separate matter, whether or not
such a condition is of value. In nutshell, a ndistrfocuses on a narrow, biological
state of affairs which is not subjective to extérmaman values. Michael RuSe
rightly describes the naturalist perspective dewid:

The naturalist approach...attempts initially to @ggh matters in a non

value-laden fashion. In particular, the notion fedse, the concept of

disease, is defined without respect to the imptioatfor the bearer—

whether they be good or bad, happiness generatingtherwise, or

anything else of this emotive nature. Essentialliiealthy state is taken

to be one of proper functioning that is to saypprdunctioning for the

speciesHome sapiensA diseased state is taken to be one that, in some
sense, interferes with this proper functioning.

It is to be noted that the contents of the varitheories too are quite different and often quite
difficult to compare.

Lewis, StephenkExploring the Biological Meaning of Disease and HeaA lecture given by
invitation of the Konrad Lorenz Institute, Univeysif Vienna, 10th April 2003, viewed 2
Jan 2013
http://www.chester.ac.uk/~sjlewis/PresentationplasngTheBiologicalMeaningOfDiseaseAnd
Health.htm.

Hamilton, R., “The concept of health: Beyond nativism and naturalism”, 18ournal of
Evaluation in Clinical Practice323 (2010).

Boorse is one of the most ardent and discernafgrilers of a value free naturalistic concept of
health, which places an emphasis on the concdpnofion.

Michael Ruse, “Defining Disease: The QuestiorSekual Orientation,” in James M. Humber
and Robert F. Aimeder (ed$)/hat is DiseasePotowa (1997), p. 143.
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Naturalism has exerted its greatest pull upon ntwmsa philosophers for
whom value-freedom is the hallmark of science ammb \@spire to see medicine
become truly scientific*

1.2.2. The Normativist School of Thought

Normativists, insist that medical diagnoses arkeriently value-lader”
Normativism remains the consensus view among [mlusally sophisticated
doctors®® Their justification is two-fold. First, they claihat, since science itself is
littered with values, medical scientists, especipdithologists and physiologists cannot
escape incorporating values into their professsatondly, normativists claim that the
scope of the concept of health is ultimately depehdpon diagnosis arickatment of
patients, that too, within a cultural and sociaitest. Therefore, external forces such as
culture, environment or historical background mayan influence on a patient, and
according to the followers of this philosophy, tieahould be characterized in relation
to our social and individual needs and vital arabgi This concept explains that human
health and human disease are not remote occuryeas environment and society
may influence man in many ways, either by direcdlysing illness, or in a more indirect
and subtle manner such as setting societal gaatisrthy determine the health of the
people. Thus, a theory of health should highligig tsubjective nature of disease
experience’. H. Tristram Engelhattioffers the following assessment of the concept of
disease within the context diagnosis and treatment

Clinical medicine is not developed in order ttatigue diseasesib

specie- aeternitatjsbut in order for physicians to be able to make

more cost-effective decisions with respect to awersitions of

morbidity, financial issues, and mortality risk® as to achieve
various goals of physiologically and psychologigatiased well-

31 Boorse, Christopher, ‘Defining Disease’, in Humb#ames and Robert Almeder (edVhat is

Disease? Totowa, NJ (1997), p.7. Agich, Parsons and Eraydli think that the idea of a value-
free concept of health is fundamentally misguidedause science is value-laden, or because the
concept of health includes values associated widdical practice and the broader social
environment in which people find themselves. See,aH. Tristram Engelhardt, Jr., “Ideclogy
and Etiology,” 3The Journal of Medicinand Philosophy56 (1976), p. 258.

Hamilton, R., “The concept of health: Beyond notiriam and naturalism”, 1@ournal of
Evaluation in Clinical Practice323 (2010)

Fulford, K.W. M., “What is (mental) disease?’: apen letter to Christopher Boorse”,Jdtrnal

of Medical Ethics80, (2001), p.83.

H. Tristram Engelhardt, “Clinical Problems an& tBoncept of Disease” in Lennart Nordefelt,
B. Ingemar B. Lindahl (eds}ealth, Disease, and Causal Explanations in Medicibordrecht
(1984), p. 36.
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being. Thus, clinical categories, which are charasd in terms of
various warrants or indications for making diagapare at once tied
to the likely possibilities of useful treatmentsdaseverity of the
conditions suspected.

Talcott Parson® argues this normativist position from social context
perspective as follows:

Health may be defined as the state of optinuapacity of an

individual for the effective performance of thea®land tasks for

which he has been socialized. It is thus defingtl vaference to the

individual's participation in the social system.idtalso defined as

relativeto his “status” in the society, i.e. to differetdid type of role

and corresponding task structure, e.g., by sexyer and by level of
education which he has attained and the like.

A barrier to a generally accepted concept of heiltthe reason for the
fundamental tension between normativists and rististalrhe aim of the naturalist is to
advance an objective science-based account ohh&hlt is to say, the naturalist aims
for an account grounded in and informed by an glg@nd presumably empirical
account of the state or the nature of organs agah@ms, such that it is an account,
which in some specified sense makes health stadepéndent of value and cultdfe.
Normativists, like Agich, Parsons, and Engelhatdbk that the idea of a value-free
concept of health is fundamentally misguided bezaa®nce is value-laden, or because
the concept of health includes values associattdmedical practice and the broader
social environment in which people find themseff@¥ormativists, include societal
concerns and goals within the scope of medicinespadifically insists that norms are
an ineliminable part of the concept of health. Kdists, in contrast, restrict the scope of

medicine to the somatic condition of the human body

In medicine, theory and practice are conjoined $witor that reason, it should

not surprise us that normativism purchases praciigglicability at the expense of

% Talcott Parson, “Definitions of Health and lllseis the Light of American Values and Social
Structure,” in Arthur L. Caplan, H. Tristram Engettt, Jr., and James J. McCartney (eds),
Concepts of Health and Disease: InterdisciplinaprépectivesLondon (1981), p. 69.

See for more discussions on naturalist concepn JDavid GuerreroAgainst Naturalist
Conceptions of Health: In Defence of Constrainedmaivism Thesis Submitted To The
Faculty Of Graduate Studies In Partial Fulfilmerit The Requirements For The Degree Of
Doctor Of Philosophy, Department Of Philosophy @ayg Alberta August, 2011, viewed 12
May 2013, http://dspace.ucalgary.ca/bitstream/188088/1/2011_Guerrero_PhD_.pdf.

Also see, H. Tristram, Engelhardt, “Ideology dgtiology”, 3 The Journal of Medicine and
Philosophy256 (1976).
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theoretical incoherence, while naturalism gainsortetical clarity at the cost of
defining health and disease in ways unrecognizaphaost practitioners or patients.
1.3. HEALTH AND HUMAN RIGHTS

Human rights are a set of universal minimum statgldrat must be met. They
are not only about the protection of particulaivittials and groups in society but are
a practical framework to protect the rights of geee. Health and Human rights has
explicit intrinsic connection® Human rights affect medical practice in severaysva
They influence ethical cod&sthey justify each patient’s claim to the bestiatible
physical and mental health through their emphasisnorms, obligations, and
accountability; and health is jeopardized when geriman rights are violatéd At
the same time, health is a basic requirement f@yiery other human rights and
participating in social, economic and politicaélifFor those already more vulnerable
due to poverty, inequality or social exclusionklat respect or protection of human
rights can actually cause or worsen poor healthreMeer, the values enshrined in
human rights are a reliable guide for contempaopaagtice because they are universal
and focus on people as rights holders rather thasiengs. Hence, right to health is a
fundamental right of every human being and it iegplihe enjoyment of the highest
attainable standard of health without distinctidrraxe, religion, political belief or
social condition. As it is one of the fundamentghts of every human being,
governments have a responsibility for the healttheir people which can be fulfilled

only through the provision of adequate health @itbtmeasures.

The traditional notion of healthcare has tenddoktondividual-centric and has
focused on aspects such as access to medical eéreatmedicines and proceddres

The field of professional ethics in the medicalfession has accordingly dealt with

% The basic causes of morbidity and mortality invaleping countries like malnutrition,

inadequate access to clean drinking water, livimd)\&@orking conditions which are hazardous to
health, lack of education and the exclusion of maopr and disadvantaged people from
essential health service arise out of the failarméet human rights commitments.

See, World Medical AssociatioMedical Ethics ManualThe World Medical Association, Inc.
(2005),p.11,viewedTuly2013, http://www.snabber.seffiles/vardforallana_medical_ethics_
manual.pdf.

Eleanor D. Kinney, “The International Human RigintHealth: What does This Mean for Our
Nation and World?'34 Ind. L. Rev. 1457 (2001).

K.G. Balakrishnan, National seminar on thlaman right to health’Organized by the Madhya
Pradesh State Human Rights Commission (At BhoBaptember 14, 2008, p.2, viewed"1Qct
2013, http://supremecourtofindia.nic.in/speechesfshes_2008/right_to health - bhopal_14-
9-08.pdf.
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the doctor-patient relationship and the expansidadilities for curative treatment. In
such a context, healthcare at the collective e largely identified with statistical
determinants such as life-expectancy, mortalityesraand access to modern
pharmaceuticals and procedures. It is evidenstiat a conception does not convey a
wholesome picture of all aspects of the protectiod promotion of health in society.
There is an obvious intersection between healthasirthe individual as well as
societal level and the provision of nutrition, blog and shelter. Furthermore, the term
‘public health’ has a distinct collective dimensiand has an inter-relationship with
aspects such as the provision of a clean livingremwment, protections against
hazardous working conditions, education about desg@aevention and social security
measures in respect of disability, unemploymentkngss and injury. While
professional ethics in the medical profession hatened an individual-centric focus
on curative treatment, the evolution of internagiomumanrights norms pertaining to
health has created a normative framework for gawental actiorf? It may be useful
to quote Jonathan Mafih a doctor who led the efforts to develop the fater
between health and human rights:

Modern human rights, precisely because thengitially developed

entirely outside the health domain and seek toculatie the societal

preconditions for human well-being, seem a far maomeful

framework, vocabulary, and form of guidance forlmuhealth efforts

to analyze and respond directly to the societardehants of health

than any inherited from the biomedical or publiallfetraditions.

The incorporation of health concerns in the ‘rigltiscourse, both at the
international and domestic level-recognizes that fegal system bears the

responsibility of aiding the medical professiora@vancing the ‘right to health’.
1.3.1. Right to Healthcare in International Law

In ancient period, diseases were mainly viewed\asaljudgments and the
belief was that it could only be cured by appeasiugls?** Responsibility in case
of disease or illness predominantly fell into trentis of private entities, such as

churches and charities. But there are instancesewlie see public health being

42 See generally, Lawrence O. Gostin, “Public Heafithics and human rights: A tribute to the
late Jonathan Mann”, 2Bburnal of Law, Medicine and Ethid21 (2001), p.125.

3 Jonathan Mann et aHealth and Human Rights: A ReagdRoutledge, New York (1999), p. 444

** Rosen, Georgd\ History of Public HealthBaltimore: JHU Press (1993), p. 5.
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given importance by construction of sewage, dramagtems and baths in ancient
Egypt, India and Greece, and by the Inca societrirerica®® But by the middle
age one find that medical care was given througspitals and, States started
showing interest in providing medical care by ia&ing in cases of epidemic or
pandemic diseases, by mostly laying down formsuafrantine$® A deeper study
of this period shows that mostly communal healthstderations were given by

providing adequate sanitation, particularly in dager cities:’

The concept of modern public health developed durindustrial
revolution, when unhealthy work and living conditsy caused to a large extent by
mass production, led to epidemics and other graatth problemé® The spread
of epidemics beyond national borders soon elevdle$e questions to the

international level, as they were considered asatisrto international trade, and

> 1d. pp. 1-3. see also, Brigit C. A. Toeb&he Right to Health as a Human Right in Internagion
Law, Antwerp: Intersentia (1999), p.7.

% Merson, Michael, Robert E. Black and Anne M{#sl.), International Public Health: Diseases,
Programs, Systems and Poligidsnes and Bartlett Publishers, Sudbury (2004Xi.p.

4" Brigit C. A. ToebesThe Right to Health as a Human Right in Internagiohaw, Antwerp:
Intersentia (1999), p.7.

8 Mckee, Martin, Robin Stott and Paul Garner, tdtiction: A Historical Perspective”, in Mckee,
Martin, Robin Stott and Paul Garner (ethjernational Co-operation in HealttOxford University
Press, Oxford (2001), p. 2.; Aginam, Obijifor, ‘Théneteenth Century Colonial Fingerprints on
Public Health Diplomacy: A Postcolonial Viewl,aw, Social Justice & Global Development
Journal  (2003), viewed1®May2013,http:/Aww2.warwick.ac.uk/fac/soc/law/  gil/2003_1/
aginam/ aginam.rtf.; Acemoglu, Daron, Simon Johnsmd James Robinson, ‘Disease and
Development in Historical Perspective’, (2002), wéel 13" May 2013, http://econ-
www.mit.edu/files/285.1t is to be noted that indigdtrevolution paved way for availability of
surplus grain, goods thereby connecting populatiegr vast geographical lands. This no doubt
fostered worldwide trade but it also became onehef reasons for the spread of infectious
diseases. Take for example, the opening of thétStohGibraltar and the development of trade
routes across the Eurasian steppe by the Mongettett conditions by which plague spread
throughout Europe after 1346. Smallpox, measlesnps, chickenpox and scarlet fever; the
vulnerability of the native populations, who usedlive in isolation from the rest of the world,
provided a chance for pandemics of these diseasafedimate Caribbean Indians and visit
populations in Peru and urbanized societies in bexvith heavy mortality and morbidity
burdens. On the other hand, the Europeans alsaeteced different diseases in the areas they
colonized; for instance, when they attempted ttleser organized expeditions to areas where
yellow fever and malaria were prevalent, the Euappenortality rates were very high. According
to Aginam, “...this disease exchange propelled thesationalisation of disease between the Old
and New Worlds, reshaped the contours of coloniaisd made disease a visible component of
the entire colonial architecture.” Since then, dpeead of pathogens no longer depends on the
speed of a caravan or long sea voyages, transatights allow tourists, business people,
political refugees, migrant workers, and soldiergravel around the world in hours, with the
potential for carrying new diseases with them; emwtainer ships transporting goods from around
the world can import everything from trucks to ratel mosquitoes.
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were therefore discussed at the first internatiarmiferences on sanitatihin
1903, one of these conferences set up the Offiggriational d’Hygiene Publique
(OIHP) which was later associated to the LeagueNafions, and ultimately
became the Health Organization of the League ofoNst’ The Charter of the
League of Nations Health Organization provides thate members of the League
will endeavor to take steps in matters of intewral concern, for the prevention
and control of diseasg.The League of Nations endeavored to respond to the
universal need of prevention of disease and itneldd its operation to all corners
of the globe. The concept of primary health canedib was first discussed at a
conference convened by this new organization and later taken up by the
United Nations®? Issues of health concerning workers were takeniruphe
International Labour Organization (ILO), founded1i®19> Therefore, notions of
a positive right to health had its origin in thenBary Revolution of the nineteenth
century when public health reformers, also troutdgdhe economic dislocations
of the Industrial Revolution and empowered witheatific advances, pressed for

state-sponsored public health reforths.

During the Second World War, the idea of sociahtsgand, in particular,
health as a human right, were further developedimstdutionalized. The policies
of the League of Nations Health Organization wereceptually flawed as undue
emphasis was placed on the training of public headtministrators who required
elaborate institutional structures in order to disge medical solutions to problems

of chronic diseases. The threat of new infectiotsrg as a result of human action

9" Siddiqi, JavedWorld Health and World Politics: The World Healthg@nizations and the UN

System University of South Carolina Press, Columbia &00p.15. The first International

Sanitary Conference was held at Paris off 28y 1851. The main purpose of this conference

was not to protect global health, but, to proteatianal interests so that trade flourished during

this period when there was uncontrollable spreadiiséases like cholera and yellow fever

which could jeopardize international trade affegtoountries economically.

Id. pp.14-9. The limited staff and funding of tHP was insufficient to combat growing

global health issues. Therefore, the League ofddatestablished a new health organization to

advise the League on health matters. This new trgon set the precedent for the wide-

ranging role of the World Health Organisation (WHO)

L Article 23.

2 Siddiqgi, Javedworld Health and World Politics: The World Healthiganizations and the UN
SystemUniversity of South Carolina Press, Columbia &0@.15.

% d.

% Eleanor D. Kinney, “The International Human Ridit Health: What Does This Mean For Our
Nation And World”, 34indiana Law Review457 (2001), p.1459
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demanded new forms of co-operation between humeurise and public health.
The founders of the United Nations as well as therliVHealth Organization
realized that there is a linkage between healtderstood as a state of complete
physical, mental and social well-being, and theecealues of justice and
security® In 1944, President Franklin D. Roosevelt listedltieas one of the
rights needed for economic security without whitheé individual freedom cannot
exist’.®® Thus, in 1945, UN Conference on International @izmtion at San
Francisco explored the possibility of setting up amternational health
organizatior?’ In 1946, the responsibilities of the Office Intational’d Hygiene

Publique were transferred to the new World HealthaDization.

The WHO for the first time emphasized that the pmjent of the highest
standard of health is a fundamental right of evauynan being and it should be
made available to all without distinction of raaeligion, and political belief,
economic or social conditiofl.The definition obligates international co-operatio
in health issues which includes the improvememtational health in all countries,
the dissemination of medical, psychological, andteel knowledge throughout the
world, and the development of an informed publiim on health tribulations.
The WHO elaborated a number of principles for ledkvelopment, for instance,
governments have a responsibility for the healtthefr people, and at the same

time, people have a right as well as a duty toigpete individually as well as

Lee Jong Wook's, “Global Health Improvement ahd World Health Organization: Shaping
the Future”, 36 Zhe Lancef083 (2003), p.2085.

% Steven D. Jamar, “The International Human Rightiealth”,22 S.U. L. Revl (1994), p.3.

" At UN Conference in San Francisco the memberbligigted the need of international law to
continue to play a vital role in international headctivities. Consequently, the WHO was born
when sixty-one States signed the Constitution & WHO on the 2¥ July 1946. The
Constitution of WHO sets forth its overall objeetj\ists its functions, establishes its central and
regional structure, defines its legal status, andiges for co-operative relationships between it,
the United Nations and other organizations, botregamental and private, in the area of health.
Nine basic principles which are considered to lseetial to the happiness, harmonious relation
and security of all people are listed in the prelenaf the Constitution along with the definition
of health.

See, the WHO Constitution, viewed™ 6Jan 2013, http://www.who.int/governance/eb
/constitution/en/. The Constitution of WHO statkattthe health of all people is fundamental to
the attainment of peace and security and is demendpon the fullest co-operation of
individuals and States.

World Health Organization, ‘Proceedings and Fiets of the International Health Conference,
held in New York from 19 June to 22 July 1946, wesl 18 Jan 2013,
http://whglibdoc.who.int/hist/official_records/2ep
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collectively in the development of their own hed&ftirhese principles further led
to self-reliance in health matters at the individgammunity and national levels.
Thus, State’s responsibility for providing healdre to the public gained ground,
which led to the adoption of suitable health measuand legislations. WHO
generally approached health as a set of functigmattical problems rather than as
a rights-based probleni' The information generated by WHO and its
pronouncements on world health must be used irttliras to infer the scope of
the right or fields in which steps should be takeriurther or enhance enjoyment
of the right® For instance, one of the most important WHO proements, for
purposes of understanding the scope of the cuhesgith initiatives and the status
of rights-based analysis, is the 1981 Global Sgsater Health for All by the Year
2000%% The primary focus of the Global Strategy is ormaiy health care. The
purpose of primary health care initiative is attagmt of highest possible level of
health relative to the country's available resosffe The formula adopted to
achieve the said goal includes the language of Thatieth World Health
Assembly which states that ‘gdeople in allcountries should have a level of health
that will permit them to lead a socially and ecoieatly productive life’.%> Thus,
the text of the WHO Constitution, inspired many famrights instruments to
provide greater emphasis on recognizing health ‘agla’, thereby ‘the right to
health’ has been subsequently firmly establishethumerous instruments. This

paved way for more coordinated action in the iraéomal health scenario.

€ World Health Organization, The world health rept888 - Life in the 21st century: A vision for

all (1998), p.15, viewed, fJune, 2013, http://www.who.int/whr/1998/en/.

See generally, Jennifer Prah Ruger, “Global fionst at the World Health Organization”, 330

BMJ 1099 (2005).

%2 Steven D. Jamar, “The International Human Rightéealth”,22 S.U. L. Revl (1994), p. 44.
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% Resolution WHA 30.43, Global Strategy Part II, P131. The Global Strategy provides:
Health for all does not mean that in the year 28®€tors and nurses will provide medical care for
everybody in the world for all their existing ailnts; nor does it mean that in the year 2000 nobody
will be sick or disabled. It does mean that hebblgins at home, in schools and in factories. It is
there, where people live and work, that healthaslenor broken . . . . It does mean that therebaill
an even distribution among the population of whattexesources for health are available. It does
mean that essential health care will be accessitadl individuals and families in an acceptable and
affordable way, and with full involvement of peapfnd it does mean that people will realize that
they themselves have the power to shape their éinésthe lives of their families, free from the
avoidable burden of disease, and aware that ilthisanot inevitable.
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Of the 30 Articles of the Universal DeclarationHidiman Rights, Article 25
is concerned with right to healthAccording to this Article, everyone has right to a
standard of living, adequate for himself and hisiifg, including food, clothing,
housing, medical care and necessary servicescdgnizes the interrelatedness of
health and other valuable social ends. This dafmitleviates from the concept of
rights held in the eighteenth and nineteenth ceaguwhich only restrained the state
from actively denying citizens their basic civil daeconomic right§’ It must be
mentioned here that health as a ‘stand-alone ffaitis not fully developed in the
Declaration, it was deemed enough to include ggeaific item of the right to an

adequate standard of living for every person.

Article 12 of the International Covenant on Econgn®ocial and Cultural
Rights (ICESCR) recognizes the ‘right of everyoadfte enjoyment of the highest
attainable standard of physical and mental he#Htth’is important to note that the
Covenant gives both mental health, and physicdtthegual consideration. This is
subject to a number of general qualifications @yaply to all social and economic
rights such as all the rights protected by thiséDawt are to be progressively achieved
subject to available resourc@ddence, the right to health does not outline distin

actions that the government is to perform or avbiigbre is neither a concrete negative

8 Art.25(1) states: “Everyone has the right toandard of living adequate for the health and well-
being of himself and of his family, including foadothing, housing and medical care and necessary
social services, and the right to security in thvené of unemployment, sickness, disability,
widowhood, old age and other lack of livelihootirtumstances beyond his control.”

Asbjorn Eide, Gudmundur Alfredsson, Goran Melandears Adam Rehof, Allan Rosas, “The

Universal Declaration of Human Rights: A Commernitaty Human Rights Quarterl298 (1995),

p.400.

% Steven D. Jamar, “The International Human Rigiti¢alth”, 22 S.U. L. Revl (1994), p. 22.

%9 Article 12(1) provides for “...the right of everyeio the enjoyment of the highest attainable standa
of physical and mental health”.

Article 12(2) further states that:

“... The steps to be taken by the States Partig®tpresent convention to achieve the full reatizat
of this right shall include those necessary for:

(a) The provision for the reduction of the stilith rate and of infant mortality and for the hbglt
development of the child;

(b) The improvement of all aspects of environmieand industrial hygiene;

(c) The prevention, treatment and control of epideendemic, occupational and other diseases;
(d)The creation of conditions which would assoralt medical service and medical attention in the
event of sickness.”

0 See, Art.2 of ICESCR which states: Each StatéyRarthe present Covenant undertakes to take
steps, individually and through international dasise and co-operation, especially economic and
technical, to the maximum of its available resosyedgth a view to achieving progressively the full
realization of the rights recognized in the preseavenant by all appropriate means, including
particularly the adoption of legislative measures.
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nor a positive duty® Instead, the Covenant outlines general goalsnus thiat are to
be achieved ‘progressively’ and at a large scdle.grovisions concern general public
policies that will produce broad benefits for aidathe aims and goals to be achieved
are not categorical but conditional on what is exdible or what is possible under
available resources. The International CovenanEconomic, Social and Cultural
Rights is a legally binding agreement between Statel places clear legal obligations
on States. It place three types of obligations t@teS: to respect, to protect and to
fulfil. > The UN Committee on Economic, Social and CultuRights has
responsibility for the promotion, implementationdaenforcement of this covenant.
U.N Committee on Economics, Social and Culturah&gGeneral Comment No.14
clarifies how the human right to heatthn be approached in practice. It states that the
right to health is not to be understood as ‘rightbe healthy’; it includes both
freedoms and entitlemer(tsGeneral Comment No.i%4specifies the freedoms and

entittements as follows:

The freedoms include the right to control orfegalth and body,
including sexual and reproductive freedom, andritdjiet to be free
from interference, such as the right to be freenfitorture, non-
consensual medical treatment and experimentatigncdhtrast,
the entitlements include the right to a system edlth protection
which provides equality of opportunity for people ¢njoy the
highest attainable level of health.

General Comment 14 observes that the right to Ineaitends not only to timely
and appropriate health care but also to the unidgriyeterminants of health, such
as access to safe and potable water and adequatgiea, an adequate supply of
safe food, nutrition and housing, healthy occupatioand environmental

conditions, and access to health-related educadioth information, including

e.g., not to inflict intentional pain and suffegi or not to discriminate on grounds of religion.

The obligation to respect places a duty on Statesfrain from interfering directly or indirectly

with the enjoyment of the right to health. The ghtion to protect means that States must

prevent third parties from interfering with the eyijnent of the right to health. The obligation to

fulfill requires States to adopt necessary measunesuding legislative, administrative and

budgetary measures, to ensure the full realizatfdhe right to health.

® The Right to the Highest Attainable Standard of IHedJ).N. Doc. E/C, Dec. 4, 2000, ICESR
General Comment 14 (2000), viewed ™23une 2013, http://www.unhchr.ch/tbs/doc.nsf/
(symbol)/E.C.12.2000.4.En

“d.
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sexual and reproductive heafftiThe report specifies that ‘progressive realization
means State parties have a specific and continoilggation to move as
expeditiously and effectively as possible towards full realization of righf® It
mentions that the normative content of the righth&alth involves “availability,
accessibility, acceptability and qualify’of public health and health care facilities,
goods, and services. Apart from emphasizing theortapce of ‘availability,
accessibility and acceptability’, the ESCR Commitédso indicated that ‘quality’ is
an important element in the content of the rightealth’® It requires health services
to be scientifically and medically appropriate @ndmeet good quality standards.
Therefore, the right to health is an inclusive tjgixtending not only to timely and

appropriate health care but also to the underlgigtgrminants of healtf{.

Following the International Bill of Human Rightd)et General Assembly
and other organs of the United Nations have pradiissveral declarations and
treaties addressing the right to health of vulnleragroups such as women,
children, and ethnic minorities. The InternatioBainvention on the Elimination of
All Forms of Racial Discriminatidfi, Convention on the Elimination of All Forms

of Discrimination against Womé&h Convention on the Rights of the Child are a few

®d.

% U.N Committee on Economics, Social and Cult&ights, General Comment 14, para. 31.

7 1d. ‘Availability’ means functioning of public dalth and healthcare facilities, goods and
services, as well as programmes, have to be alailabsufficient quantity within the State
party. ‘Accessibility’ of the right to health isfiled when health services are available to the
entire population, without discrimination or phyalicgeographical or economic obstructions.
‘Acceptability’ requires that health services adhév the standards of medical ethics and are
culturally suitable.

8 U.N Committee on Economics, Social and Cult®ights, General Comment No.14: The Right
to the Highest Attainable Standard of Health, addmn 11 May 2000, UN Document
E/C.12/2000/4, viewed #7June 2013,
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12001.En.

® Toebes, BrigitThe Right to Health as a Human Right in Internagibhaw, Hart Publishing,
Antwerpen: Intersentia (1999), p.276.

8 Art.5 “... States Parties undertake to prohibitl da eliminate racial discrimination in all its
forms and to guarantee the right of everyone, witldistinction as to race, colour, or national
or ethnic origin ... notably in the enjoyment of flelowing rights:

(iv) The right to public health, medical carecisb security and social services.

8L Article 11.1(f) provides for “the right to pratéon of health and to safety in working conditipns

including safeguarding of the function of reprodaoiat.

Article 12(1) and (2) states that:

“States Parties shall take all appropriate messsto eliminate discrimination against women in
the field of health care in order to ensure, orasidof equality of men and women, access to
health care services, including those relatednalfaplanning and ensure to women appropriate
services in connection with pregnancy, confinememd the post-natal period, granting free
services where necessary, as well as adequatéarutturing pregnancy and lactation”.
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examples. Children, women, persons with disalsliter persons living with
HIV/AIDS, face specific hurdles in relation to thight to health® This may be
because of biological or socio-economic factorgcrinination and stigma, or,
generally, a combination of these. Considering theak a human right requires
specific attention to different individuals and gps of individuals in society, in
particular those living in vulnerable situationsat8s should adopt positive measures
to ensure that specific individuals and groups rase discriminated against. For
instance, they should disaggreg#teir health laws and policies and tailor them to
those most in need of assistance rather than phsailowing seemingly neutral laws
and policies to benefit mainly the majority groups.
1.3.2. Right to Healthcare in Regional Documents

In addition to the international instruments, regiodocuments like European
Social Chartéf, African Charter on Human and People’s Rijt#slditional Protocol
to the American Convention on Human Rights alsowknas Protocol of San
Salvado?® were framed, each adapting ‘right to health’ teirttparticular, localized
aspirations.

European Social Charter requires taking of appatgrimeasures for the
protection of health. The charter does not consamtefinition of healthsuch as is

found in the Covenant on Economic, Social and CalliRights or in the Charter of

82 Article 24(1) “the right of the child to the epjment of the highest attainable standard of health
and to facilities for the treatment of illness aafiabilitation of health”.

Article 11 provides for an obligation to ensuiféeetive protection of the right to health, “to
remove as far as possible the causes of ill hettprovide advisory and educational facilities
for the promotion of health and the encourageménndividual responsibility in matters of
health; to prevent as far as possible epidemicgmiiand other diseases...”

Art.(13) states “anyone without adequate resourcas the right to social and medical
assistance”

Article 16 states that

(1) Every individual shall have the right to enjitne best attainable state of physical and mental
health;

(2) State Parties to the present Charter shadl thé necessary measures to protect the health of
their people and to ensure that they receive meditention when they are sick.

Article 10 provides that “Everyone shall have ttight to health, understood to mean the
enjoyment of the highest level of physical, meatad social well-being”.

Article 10(2) provides measures to ensure théitrig

(a) Primary health care - that is, essential hea#tre made available to all individuals and
families in the community;

(b) Extension of the benefits of health servicesatl individuals subject to the State’s
jurisdiction;

(c) Universal immunization against the princip#kictious diseases;

(d) Prevention and treatment of endemic, occupatiand other diseases.
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the World HealthOrganization. References to more than the merenebsd disease
and to inclusion of both mental and physical healtbre explicitly rejected.
Nonetheless, the European Social Charter doeremnthe notion that the right to
health is more than a right to medical care atalithes the whole range of causes of
il health. This charter also reinforces the focus on prevestaneasures and

education as opposed to merely responding to mexicther healtiproblems.

In contrast to the cautious, narrow European approtne African Charter
provides that ‘every individual shall have the tigh enjoy the best attainable state of
physical and mental healtirhe paragraph which articulates steps to be takguite
different insofar as it both establishes a moreggmbligation on States Parties to ‘take
the necessary measures to protect the hefitieir people’ and establishes a specific
duty on states ‘to ensure that people receive raleditention when they are sick’. The
African Charter thus emphasizes the centrality eflical attention without limiting the

duty to take steps to further the right to enjoyneéimealth to any specific categories.

Protocol of San Salvador recognizes health as kicmydnd. It adds a new and
significant measure not expressed in other instninenamely ‘satisfaction of the
health needs of the highest risk groups and ofethdsose poverty makes them the
most vulnerable’. Nonetheless, the Protocol rulestbe possibility of submitting
individual petitions before the supervisory orgafshe Inter-American system with

respect to the right to health.

In conclusion, it is to be emphasized here thamast human rights are
interrelated and interdependent, the right to healinot confined to health care, but
embraces a wide range of socio-economic conditi@tessary for people to lead
healthy lives, including the underlying determirsaat health like nutrition, housing,
sanitation, water ef®. Even though the term ‘right to health’ is usedaasacceptable
shorthand to facilitate its mention during interoradl negotiations and theoretical
debates, they all seem to agree that the fulludation ‘right of everyone to the
highest attainable standard of physical and mdrgalth’ is best in line with the

% It is to be noted here that at a universal leivés, difficult to be specific about the scope ahd
core contents of the right to health. No doubt humghts obligates States to take positive
action in protecting health of its citizens butaasesult of disparity in health levels and needs
throughout the world, it is difficult to describehat health services States should provide on the
basis of the right to health. However, ideas dgyetbat the international as well as the national
level are a good indication of the basic conterthefright to health.
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international treaty provisions that proclaim notyathe right to healtitare services,
but also the right to a number of underlying preiions for health such as safe
drinking water, adequate sanitation, environmeattheand occupational heafth.
1.3.3. Obligation on States in Ensuring Right to Hathcare

The human right to health is just a moral rightplementation and
enforcement of the international right to healtdifficult particularly if predicated on
customary international law. Implementation recgigéfirmative action on the part of
government, and implicates intervention in thermié domestic affairs of nations.
States have the primary obligation to protect aodhpte human rights. Through their
ratification of human rights treaties, State partiee required to give effect to these
rights within their jurisdictions. Article 2 (1) ofhe International Covenant on
Economic, Social and Cultural Rights specificallyderlines that States have the
obligation to progressively achieve full realizatiof the rights under the Covenant.
Further, the United Nations Committee on Econofazial and Cultural Rights, in its
General Comment No. 9, has emphasized that it i® ghates as to how they give
effect to the rights contained in the InternatioGavenant on Economic, Social and
Cultural Rights (ICESCR), including the right toaltth, but whatever arrangements
they choose, must be effectffeTaking steps to realize the right to health respim
variety of measures and it varies from State tteStherefore, international treaties do
not offer set prescriptior{S.The Committee on Economic, Social and CulturahRig
has underlined that States should, at a minimuoptam national strategy to ensure to
all, the enjoyment of the right to health, basedhoman rights principles which define
the objectives of that strategy. Accordingly, indiwals must have access to effective
judicial or other appropriate remedies at bothomati and international levels. They
must be entitled to adequate reparation, which takg the form of restitution,
compensation, satisfaction or guarantees of nogtitem. National ombudsmen,

87 B. Toebes, “The Right to Health”, in A. Eide, Krause, and A. Rosas, ed§gonomic, Social
and Cultural Rights: A TextbooRnd ed., Dordrecht, Nijhoff (2001), p.170.

Committee on Economic, Social and Cultural Rigtsneral Comment No. 9 on the domestic
applicationof the Covenant3 December 1998, UN Doc. E/C.12/1998/24, parandl.2. The
Covenant norms must be recognized in appropriates weithin the domestic legal order,
appropriate means of redress, or remedies mustvhidalsle to any aggrieved individual or
group, and appropriate means of ensuring goverrahaatountability must be put in place.

For example, the International Covenant on EcdopB8ocial and Cultural Rights in Article 2
(1) simply states that the full realization of thights contained in the treaty must be achieved
through “all appropriate means, including particiyldahe adoption of legislative measures”.
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human rights commissions, consumer forums, patiegtds associations or similar

institutions should address violations of the righbealt°

Inclusion of health as a positive right in a Cangbn improves the legal basis
for right-holders to claim health related rightsay States, therefore has recognized
right to health or stipulate State duties with rdg@a health through their respective
Constitutions. The first Constitutional recognitioiithe right to health was guaranteed
by Chile in 1925 under Article 19(8).Since then many countries have come forward
to recognize health as a right either explicitlyirplicitly under its constitutional
provisions?? For example, Finland, South Africd* and Hungary recognized it as
part of its general well-being similar in formutati to Article 25 of the Universal

Declaration of Human Rights. Right to free med&aivices is guaranteed under the

% The Right to the Highest Attainable Standard of IHiedJ.N. Doc. E/C, Dec. 4, 2000, ICESR
General Comment 14 (2000), viewed"1Rovember 2013, http://www.unhchr.ch/tbs/doc.nsf/
(symbol)/E.C.12.2000.4.En.

L Art.19 (9) provides - The right to protectionhwalth.
The State protects the free and egalitarian a¢oesstions for the promotion, protection and
recovery of the health and rehabilitation of theividual.
The coordination and control of activities relatedealth shall likewise rest with the State.
It is the prime duty of the State to guarantedthesssistance, whether undertaken by public or
private institutions, in accordance with the forndaonditions set forth in the law which may
establish compulsory health quotations.
Each person shall have the right to choose, th#thsystem he wishes to join, either State or
private controlled.
Byrne, I.,Enforcing the Right to Health: Innovative Lessaisrif Domestic Courtsn Realizing
the Right to HealthRuffer & Rub: Zurich (2009), p. 526. Nearly 70%amuntries have some
form of explicit guarantee regarding health, althiothis may take a variety of forms.
Section 19 of the Finnish Constitution provid§4d) Those who cannot obtain the means
necessary for a life of dignity have the right éxeive indispensable subsistence and care.(2)
Everyone shall be guaranteed by an Act the rightbésic subsistence in the event of
unemployment, illness, and disability and durind ayje as well as at the birth of a child or the
loss of a provider. (3) The public authorities slgalarantee for everyone, as provided in more
detail by an Act, adequate social, health and naédiervices and promote the health of the
population. Moreover, the public authorities shalpport families and others responsible for
providing for children so that they have the apiltb ensure the well-being and personal
development of the children.(4) The public authesitshall promote the right of everyone to
housing and the opportunity to arrange their ownsihag.’
Article 27 of the South African Constitution pides : ‘(1) Everyone has the right to have
access to (a) health care services, includingockmtive health care; (b) sufficient food and
water; and (c) social security, including, if thaye unable to support themselves and their
dependants, appropriate social assistance. (2)stdte must take reasonable legislative and
other measures, within its available resourcesctieve the progressive realization of each of
these rights. (3) No one may be refused emergemdyjcal treatment.’

Article 18 of the Hungarian Constitution provadéThe Republic of Hungary recognizes and

shall implement the individual’s right to a healwyvironment.’
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constitution of Guyan& According to Hungarian Constitution every citizeas a
right to enjoy the highest possible level of phgkiand mental health! The
Constitution of Haiti provides for direct relatidmis of health and right to lif&,
Countries like Netherlandsand also Haitf® puts specific obligation upon the State to

achieve health for its citizens. Ind4, Philippines®?, Malawi'®, Ugandd® and

% Article 25 of the Guyana Constitution providEsery citizen has the right to free medical

attention and also to social care in case of oldaagl disability.’

Article 70D of the Hungarian Constitution progg ‘(1) Everyone living in the territory of the
Republic of Hungary has the right to the highessside level of physical and mental
health.(2) The Republic of Hungary shall impleméris right through institutions of labor
safety and health care, through the organizatiometélical care and the opportunities for
regular physical activity, as well as through theotection of the urban and natural
environment.’

Article 19 of the Haitian Constitution providesThe State has the absolute obligation to
guarantee the right to life, health, and respecthef human person for all citizens without
distinction, in conformity with the Universal Decédion of the Rights of Man.’

Article 22 of the Dutch Constitution provide§l) The authorities shall take steps to promote
the health of the population. (2) It shall be tlomaern of the authorities to provide sufficient
living accommodation. (3) The authorities shall pode social and cultural development and
leisure activities.

Article 23 of the Haitian Constitution providé$he State has the obligation to ensure for all
citizens in all territorial divisions appropriateeans to ensure protection, maintenance and
restoration of their health by establishing hodgjtaealth centers and dispensaries.’

Article 47 of the Indian Constitution provideDuty of the State to raise the level of
nutrition and the standard of living and to improve public health.- The State shall regard
the raising of the level of nutrition and the startof living of its people and the improvement
of public health as among its primary duties amdparticular, the State shall endeavour to
bring about prohibition of the consumption except fedicinal purposes of intoxicating
drinks and of drugs which are injurious to health.’

Article 13 of the Filipino Constitution providesocial Justice and Human Rights

Section 1. The Congress shall give highest pyida the enactment of measures that protect
and enhance the right of all the people to humgnit)i, reduce social, economic, and political
inequalities, and remove cultural inequities byitdply diffusing wealth and political power
for the common good. To this end, the State skegllilate the acquisition, ownership, use, and
disposition of property and its increments.

Section 2. The promotion of social justice shatlude the commitment to create economic
opportunities based on freedom of initiative anéhstiance.

Article 13(2) of the Malawian Constitution prdes : ‘The State shall actively promote the
welfare and development of the people of Malawpbygressively adopting and implementing
policies and legislation aimed at achieving théofesing goals....To provide adequate health
care, commensurate with the health needs of Matasiiety and international standards of
health care.’

Article 14 of the Ugandan Constitution providgseneral Social and Economic Objectives
The State shall endeavour to fulfill the fundamérigihts of all Ugandans to social justice and
economic development and shall, in particular, e:mgbat-(i) all developmental efforts are
directed at ensuring the minimum social and cultwaell-being of the people; and (ii) all
Ugandans enjoy rights and opportunities and actesslucation, health services, clean and
safe water, work, decent shelter, adequate clottiowd security and pension and retirement
benefits.’
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Ghana®® guarantee right to health through Directive Pplesi of State Policy which
is considered to be non-justiciable rights, thotigd does not hinder the courts from
recognizing and enforcing this right.

It is to be specifically mentioned here that UK, s&alia, Canada, New
Zealand does not explicitly address a right tothezdre. When there is no express
mention of the constitutional protection of socights, the technique to be adopted by
the respective countries is to resort to adoptixgaesive definitions of civil rights
some of which tend to be widely if not universallyaranteed under domestic law, e.g.
right to life or right not to be subjected to cruselhuman or degrading treatment.
Moreover, the right to health has clear links tangnather rights, not just economic
and social but also civil and political rights, Eample, the right to life and the right
not to be subjected to torture or cruel, inhumadegrading treatment, and the right to
informatiort. The Indian legal system is one of the few Stgstesns in the world to
have subjected social rights to this type of judiscrutiny. By creating a mechanism
for guaranteeing social rights through litigatibnia has opened the door towards the
full realization of social rights for Indian citime who have been historically deprived
of basic human need¥. The Indian Constitution has given the Cdadad powers to
develop an appropriate method to enforce and priotedamental right&?® The Court
has used this power to foster a public interegalibn system dedicated to help Indian

citizens to achieve their constitutional rigt¥The Court has used the ‘fundamental

195 Article 34 of the Ghana Constitution provides) {lhe Directive Principles of State Policy

contained in this Chapter shall guide all citizelRarliament, the President, the Judiciary, the

Council of State, the Cabinet, political partiesd asther bodies and persons in applying or

interpreting this Constitution or any other law aimdtaking and implementing any policy

decisions, for the establishment of a just and feeiety. (2) The President shall report to

Parliament at least once a year all the steps téakesnsure the realization of the policy

objectives contained in this Chapter and, in paldic the realization of basic human rights, a

healthy economy, the right to work, the right tanddhealth care and the right to education.

See, for example, the decision of the EuropeaurtCaf Human Rights ifGuerra v Italy

(1998) 26 EHRR 357 with respect to the lack of Ndé information on a facility which

threatened the health of the applicants.

Sheetal B. Shah, “llluminating the Possible ia Beveloping World: Guaranteeing the Human

Right to Healthn India”, 32 Vand. J. Transnat'l L. 436999), p.466.

198 1d. p.468.

199 See,People’s Union for Democratic Rights Union of India,A.I.R. 1982 S.C.1473, 1476.
People’s Union for Democratic Rights addressedtirléo Hon'ble Mr. Justice Bhagwati
complaining of violation of various labour laws thfose employed at Asiad project by the
respondents’ and sought interference by the Supfeonet to render social justice by means of
appropriate directions to the affected workmen. Spreme Court treated the letter as a writ
petition and issued notice to the Union of Indiagll) Administration and the Delhi
Development Authority for redressal of the compiain
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right to life’ provision in the Constitution to reme the State to provide social
services° In addition to the Constitutional protection, la¢ hational or State level,

legislations have also been enacted to protedteakh of the population.

To summarize, the right to health represents aernational legal
obligation of states to promote and protect thdthezf their populations* The
provision of medical treatment, the ready availgbibf health care, and public
health are issues of national concéf. The current definitions of the right to
health,however, do not provide detail on actual stategations:*® Beyond the
general affirmations expressed in internationattes, there has been no attempt
to define the precise content of the right to hreattto develop proper enforcement
standards for its implementatidtf Implementation of the right involves resource
allocation and policy decisions that are based amag political, and economic
priorities in a country™® Therefore, implementation of the right remainsetefent

on national conditions and resources and restslynaith State actors™®
1.4. RIGHT TO HEALTHCARE IN INDIA

Healthcare in India was never a top priority aftefependence. The initial
onus was on agriculture, infrastructure and mifitdihis led of a neglect of social
sectors like health and education. Most of thevises provided thereon were
preventive, for instance, vaccinations against otei ailments and very few
curative healthcare services were providedia along with other WHO member
Nations pledged the, ‘Health for All by the YearOBOat Alma-Ata in 1978; and
in the same year signed the International Covef@antEconomic, Social and
Cultural Rights, accordingly the State is obligedathieve the highest attainable
standard of health. In fact, it wasn’t until 1982-#at the National Health Policy

10 Article 21 provides that, ‘no person shall be rikem of his life or personal liberty except

according to procedure established by law’.

Sheetal B. Shah, “llluminating the Possible ia Beveloping World: Guaranteeing the Human

Right to Healthin India”, 32Vand. J. Transnat'l L435(1999), p.455.

12 gee, Steven D. Jamar, “The International HumayhiRio Health” 22 S.U. L. Revl (1994),

p.3.

See, Allyn Lise Taylor, “Making the World Healtbrganization Work: A Legal Framework

for Universal Access to the Conditions for Health8 Am. J.L. & Med324(1992), p.327.

14 1d. p.327-28.

15 Steven D. Jamar, “The International Human Righdealtt, 22 S.U. L. Rev23 (1994), p.52.

16 Allyn Lise Taylor, “Making the World Health Orgemation Work: A Legal Framework for
Universal Access to the Conditions for Health8 Am. J.L. & Med301(1992), p.311.
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was endorsed by Parliament. Recently, the healthiedustry in India has scaled up
its offer of superior quality of medical servicesthwemphasis on specialties and
super specialties. Technology driven health careices offered by some of the

corporate hospitals are undoubtedly comparabletéoniational standards. However,
the health situation in our country continues tadtsgnal. The available health care
services particularly those in the private secteranly accessible to those who can
afford the cost. Nevertheless, those who cannotdfire also driven to the private
health care sector owing to the fact that the gowent hospitals are no longer in a
position to cater adequately to the health carelseé the people. In other words,

the role of the State in the context of health ¢aufast shrinking, at the same time;

market players are experiencing phenomenal expansio

India has undertaken several measures to promatemuights based
approach with regard to health and nutrition inFige Year Plans, policies and
programmes. However, despite adopting a multi-pedn@pproach towards
strengthening availability, affordability and acsédity to health care services,
several challenges continue to remain. For instaagainst the global average of
14.2, the physician density of India per 10,000uations stands poorly at 6'5.
India’s nursing and midwifery density of 10 per @) populations is not even
half the global average of 28" The worst indicator of health care in India comes
with the density of hospital beds per 10,000 pajputawhich stands at 9 against
the global average of 38° The doctor-population ratio in rural areas is 3900,
while it is 13:10,000 in urban areX8.Besides, just 26 per cent doctors work in
rural areas, serving 72 per cent of the populatfomdia’s Economic Survey,
2013 points to the fact that even though the cgismtspending on health has
increased by 13 per cent, it nonetheless has thestopublic health spending as a
proportion of its GDP*?> The High Level Expert Group constituted by the

17 Curtain RaiserNHRC National Conference on Health Care as a HuRaght 31st October,

2013, viewed, 2% Nov 2013, http://nhrc.nic.in/disparchive.asp?fn2ga4.
118
Id.

119 Id
120 Id
121 Id

122 1d. Afghanistan, for instance, spends 7.6 pet oéits GDP on healthcare, Bhutan 5.2 per cent,

Haiti 6.9 per cent, Iraq 8.4 per cent, Nepal 5.6 qmt, Rwanda 10.5 per cent, Sudan 6.3 per
cent while the United States spends 17.6 per €ariada 11.3 per cent, the United Kingdom
9.6 per cent and Australia 8.7 per cent.



35

Planning Commission and chaired by Professor SriR&tddy proposed Universal
Health Coverage for all citizeri&® The challenge for the nation is to translate into
reality this vision of accessible, affordable awngiigable health care for all. In this
light one must acknowledge the role played by jiadic With the advent of public
interest litigation, a large number of issues comicg the poor and marginalized
are being taken up in courts across the land. Tingudjcial pronouncements may
not have the same breadth as statutory laws, thestitute the law as applicable in
given situations. Besides, judicial pronouncemagit® legitimacy, recognition
and social acceptance to various ideas which camsbed for strengthening rights
based campaigns around issues. The judiciary haddsgred the responsibility in
two different ways in the context of health caramely, recognizing and enforcing
right to health care as a fundamental right andlegng health care delivery.

1.4.1. Constitutional Guarantees

India is a party to ICESCR and has undertaken atizes the right to the
highest attainable standard of health. The Rightdalth and healthcare in India is
not enshrined as a Fundamental Right, but is imdudithin the ambit of the
Directive Principles of State Policfssential premise of Directive principles of
State Policy is to provide direction to varioust&t&overnments to undertake and
initiate required measures in the interests ofcim@munity. The obligation of the
State to ensure creation and sustaining of comditmpngenial to good health is
cast by the Constitutional directives containedhiticles 39(ej**, 39(f)*?> 422

and 47%"in Part IV of the Constitution of India.

123 K. S. Jacob, “Health care for allThe Hindy January 26, 2012.

124 Art. 39 (e) states that the health and strengthookers, men and women, and the tender age of
children are not abused and that citizens are ontefl by economic necessity to enter
avocations unsuited to their age or strength.

Art. 39 (f) states that children are given oppoities and facilities to develop in a healthy
manner and in conditions of freedom and dignity #vat childhood and youth are protected
against exploitation and against moral and matabahdonment.

Art.42 provides for just and humane conditionsaafrk and maternity relief The State shall
make provision for securing just and humane coowiitiof work and for maternity relief.

Art.47 states that it is the duty of the Statedise the level of nutrition and the standard of
living and to improve public health The State shatiard the raising of the level of nutrition
and the standard of living of its people and th@rimrement of public health as among its
primary duties and, in particular, the State skalleavour to bring about prohibition of the
consumption except for medicinal purposes of irtating drinks and of drugs which are
injurious to health
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The Constitution assigns predominant responsibittyStatesfor providing
health care servicel terms of distribution of sectoral responsitaliiin the federal set
up, health is a State subject. However, a numbgerot related to health are listed in
the concurrent list, and thus the Central Governras had enough scope to influence
the context and the prospects in the health sdbtough its policies, budgetary
allocation etc. The State legislature is, empow&radake laws with respect to public
health and sanitation, hospitals and dispens&fi@oth the Centre and the States have
power to legislate in the matters of social segusihd social insurance, medical
professions, and, prevention of the extension foo State to another of infectious or
contagious diseases or pests affecting man, anonalants->® There is a considerable
amount of legislation, both by the Central andeS@bvernments respectively, which
deal directly with the subject matter of health hadlth caré>

Further, the Constitution of India recognizes thesponsibilities of
Municipalities™* and Panchayat?” in realizing the goal of right to healthcare.

128 See, State LisEntry 6.
129 See, Concurrent List:
16. Lunacy and mental deficiency, including plafmsthe reception or treatment of lunatics
and mental deficients
18. Adulteration of foodstuffs and other goods.
19. Drugs and poisons, subject to the provisidrentry 59 of List | with respect to opium
20 A.Population control and family planning
23. Social security and social insurance; employraad unemployment.
24. Welfare of labour including conditions of workrovident funds, employers’ liability,
workmen’s compensation, invalidity and old age p@msand maternity benefits
25. Education, including technical education, ma&deducation and universities, subject to the
provisions of entries 63, 64, 65 and 66 of Listdgational and technical training of labour.
26. Legal, medical and other professions
30. Vital statistics including registration of this and deaths.
130 For exampleMedical Termination of Pregnancy Act, 1971, Mertalalth Act, 1987, Central
Mental Health Authority Rules, 1990, State Mentaalih Authority Rules, 1990, National
Trust for Welfare of Persons with Autism, CerebPalsy, Mental Retardation and Multiple
Disabilities Act, 1999, The Persons with Disalslii(Equal Opportunities, Protection of Rights
and Full Participation) Act, 1995, The Persons wiliisabilities (Equal Opportunities,
Protection of Rights and Full Participation) Rul&8996, The Pre-Conception and Pre-Natal
Diagnostic Techniques (Prohibition of Sex Seledtidwt, 1994, Transplantation of Human
Organs Act, 1994, Bio-Medical Waste (Managementtdaddling) Rules, 1998 and Drugs and
Magic Remedies (Objectionable Advertisements) A884 etc.
Article 242 of the constitution provides that flegislature of a State may by law, endow the
municipalities with such powers and authority as/rba necessary to enable them to function
as institutions of self government and provide wéhpect to the performance of functions and
implementation of schemes as may be entrustedem timcluding those in relation to the
matters listed in the Twelfth Schedule to the Citutsdn which include at item 6, ‘Public
health, sanitation conservancy and solid waste gemant’.
Similar provision is made for the panchayats unédicle 243-G read with the Eleventh
Schedule (item 23), of the Constitution.
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Accordingly, various municipal laws prescribe dsit@f such local authorities in the
sphere of public health and sanitation which ineladtablishment and maintenance of
dispensaries, expansion of health services, regglat abating harmful or dangerous
trades or practices, providing supply of water cugation, cleansing public places and
removing noxious substances, disposal of night awd rubbish, providing special
medical aid and accommodation for the sick in ime of dangerous diseases, taking
measures to prevent the outbreak of diseases éend&Ver there is failure of these
statutory obligations of the local authorities, titezens can approach the High Court
under Article 226 of the Constitution for seekingrandamus to get the duties
enforced. There is, however, a significant diffeeerbetween local government
authorities and the State health authorities,dtterlhaving enormous powers to make
available financial resources and make key appeintsn Healthy alliances between

the two types of authorities are crucial, if heatto be effectively promoted.
1.4.2.Legislative Initiatives

In India, there has never been an attempt tollgi® comprehensive law
covering the major aspects of health and healthasiethe existing laws have
been formulated in response to a specific situadioan issue. For instance, India
has social security laws that protect health istsref a selected class of the
workforce, like the Factories Act, the ESIS Act dvidternity Benefit Act; laws to
deal with healthcare establishments like the Hasgihd Clinical Establishment
Registration Acts of different states; laws to dedh epidemics like the Epidemic
Diseases Act, the Notifiable Disease Act and théua state Public Health Acts;
laws to prevent quackery, professional miscondund @nalpractice like the
Medical Council of India Act, the Organ Transpldita Act;, laws to assure
guality like the Drugs and Cosmetics Act and thevention of Food Adulteration
Act, the Blood Banks Act; laws to deal with neghge like COPRA, the MTP Act
for abortion, the PCPNDT Act to prevent sex-selectiiscrimination; laws for
environment health like the Prevention of Pollutiact, the Biological Diversity
Act, the Hazardous Substances Act, laws for ocompat health like the
Workmen’s Compensation Act, etc. Thus, legislatamvers all dimensions of
health and healthcare so that the issues and eenadraccess, provision of

adequate infrastructure, discrimination, negligenaeralpractices, quackery,
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healthcare systems, quality standards, occupatiandl environmental health
problems, reproductive health issues, violatiorrights, allocation of resources,
professional conduct, rights of patients, and taie against epidemics etc. can
be taken care of. The problem, however, with thistiexgy legislation is that it is
piecemeal and addresses its objectives withouegtmlizing them in the overall
context of the human right to healtii.Further, they deal with specific situations

or for specific persons but do not have a gengmptieability.
1.4.3. Health Plans and Policies on Right to Healtlare

The Indian Constitution provides a framework fowelfare and socialist
pattern of development. Though, the developmentigigm adopted by the
political leadership and the state had a sociakdsion, it also supported private
sector growth. For instance, while private pharmécal industry got subsidy and
support for its growth, drug price control helpezkg the prices on a leash. While
civil and political rights are enshrined as FundatakRights that are justiciable,
social and economic rights like health, educatimelihoods etc. are provided for
as Directive Principles for the State and hence-josticiable. The latter comes
under the domain of planned development, whichStiage steers through the Five

Year Plans and other development policy initiatives
1.4.3.1.Five Year Plans

Five Year Plans form an important portion of thanpling process inindia.
These are formulated, executed and monitored byPthaning Commission of
India, which is an institution in the Government lotlia, headed by the Prime
Minister. For the Five Year Plans the health sectmstituted schemes that had
targets to be fulfiled. Each plan period had a hamof schemes and every

subsequent plan added more and dropped a few.

During the first two Five Year Plans the entireds®f the health sector in

India was to manage epidemit$.Mass campaigns were started to eradicate

133 Ravi Duggal, “Towards Establishing the Right teaith and Healthcare” in Mihir Desai,
Kamayani Bali Mahabaklealth Care Case Law in Indi€EHAT (2007), p.174.

138 See, First Five Year Plan, Planning CommissiomyeéBnment of India, viewed"sDec 2013,
http://planningcommission.nic.in/plans/planrel/fiwA st/1planch32.html.; see also, Second
Five Year Plan, Planning Commission, Government India, viewed 5 Dec 2013,
http://planningcommission.nic.in/plans/planrel/fig2nd/welcome.html.
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various diseases. Countrywide campaigns with anmcdentric approach were
launched against malaria, smallpox, tuberculogprdsy, filaria, trachoma and
cholera. National programs were launched to eréglmanmmunicable diseases. For
instance, the National Malaria Eradication Program(NMEP) was started in
1953 with aid from the Technical Cooperation Missf U.S.A. and technical
advice from W.H.O. These programmes however, degénoh international
agencies like UNICEF, WHO and the Rockefeller Fatimh for supplies of
necessary chemicals and vaccines. The policy wegand to communicable
diseases was dictated by the imperialist powersnathe other sectors of the
economy. Along with financial aid came political dandeological influence.
Experts of various international agencies decidezl éntire policy framework,
programme design, and allocation of financial reses. During the two plan
periods urban areas continued to get over thregkfoaf the medical care
resources whereas rural areas received ‘specattiai’ under the Community
Development Program (CDP¥ To evaluate the progress made in the first two
plans and to draw up recommendations for the fupat of development of
health services the Mudaliar Committee was setnup959**® The report of the
committee recorded that the disease control progresnhad some substantial
achievements in controlling certain virulent epidendiseases. Deaths due to
malaria, cholera, smallpox etc. were halved or @igareduced and the overall
morbidity and mortality rates had declined. Accagdio the report the death rate
had fallen to 21.6 per cent and birth rate hadnrige42 per cent for the period
1956-61'%" However, the programmes launched to prevent tubssis did not
achieve the desired result. The Mudaliar Commifteéher admitted that basic
health facilities had not reached fully to the pedpving in rural areas and thus,
half of the population in India is still deprived basic health care. The primary
health care (PHC) programme was not given the itapoe it should have been
given right from the start of the planning procegereover, the cause of various

diseases was social, i.e. inadequate nutritiomhiclg, and housing, and the lack of

135 Id

136 Ravi Duggal, Health Planning in India, vieweédBec 2013, http://www.cehat.org/go/uploads/

Publications/ a168.pdf.
137 See generally, Report of The Health Survey ameithg Committee (1959-1961), viewell 7
Dec 2013, http://nihfw.org/NDC/DocumentationSergiteeports/Mudalier%20%20Vol.pdf.
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a proper environment and unfortunately these bissises were ignored® The
Centre, however, through the Planning Commissiors wavesting more in
preventive and promotional programs whereas the gfavernments focused its
attention on curative care and thus it seemedctiraire and state were not working
hand in hand to achieve the said goal and thisrooes till this date.

The Third Five Year Plari® launched in 1961 discussed the problems
affecting the provision of PHCs, and directed ditento the shortage of health
personnel, delays in the construction of PHCs,dmgs and staff quarters and
inadequate training facilities for the differenttegories of staff required in the
rural areas? The Third Five Year Plan also highlighted the ieuaiacy of health
care institutions, doctors and other personneluralrareas as being the major
shortcomings at the end of the second Five Yean. Mawever, no mention was
made of any specific steps to be taken to overcthrage shortcomings. Only lip
service was paid to the need for increasing auyil@ersonnel but in the actual
training and establishment of institutions for #hgseople, inadequate funding
became the constant obstacle. The Third Five Y &ar, Powever, was successful
in the establishment of medical colleges, preven@nd social medicine and
psychiatric departments, completion of the All bndinstitute of Medical Sciences
and in implementation of schemes for upgrading depnts in Medical Colleges
for post graduate training and resear@hrhis plan also took effort in suggesting a
realistic solution to the problem of insufficierdators for rural areas and proposed
that a new short term course for the training ofdiced assistants should be
instituted. Assistants who had worked for five pear a PHC could complete their
education to become doctors and continue in pulivice’}*? However, the
Medical Council and the doctors lobby opposed &md hence it was not taken up
seriously during the plan period.

138 | eena V Gangolli, Ravi Duggal, Abhay ShukReview of Healthcare In IndjeCentre for

Enquiry into Health and Allied Themes (2005), vieM& Dec 2013, www.cehat.org.
Third Five Year Plan, Planning Commission, Goweent of India, viewed "5 Dec 2013,

http://planningcommission.nic.in/plans/planrel/fwiSrd/welcome.html.
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The Fourth Plancontinued on the same lines as the third pfént
lamented on the poor progress made in the PHC aimoges and recognized again
the need to strengthen all primary health care erentlt pleaded for the
establishment of effective machinery for speedystmction of buildings and
improvement of the performance of PHCs by providimgm with staff, equipment
and other facilities. For the first time PHCs weigen a separate allocation of
funds. This plan for the first time identified thadpulation growth is the central
problem for slow growth rate in India and hencapifg planning was given
highest priority. A separate Department of FamilgnRing was constituted at the
Centre and its job was to co-ordinate family plagnprogrammes at the Centre
and in the States. The facilities for IUCD insam8oand sterilizations were
provided not only free but also with compensatiorthe individuals for out-of-
pocket expenses, conveyance and loss of wagesslalgo during this period that
water supply and sanitation was separated fromeakdare, and allocations were

made separately under the sector of Housing antbRaglevelopment.

It was in the FifthPlart**that the government ruefully acknowledged that
despite advances in terms of the infant mortalaye rgoing down and life
expectancy going up, the number of medical insting, functionaries, beds,
health facilities etc, were still inadequate in theal areas. Thus, the government
acknowledged that the urban health structure hgdmeded at the cost of rural
sectors:*® The main objective of the Fifth Five Year Planswa increase the
accessibility of health services to rural areasough the Minimum Needs
Programme (MNP) and correcting the regional imbatsn removal of

deficiencies in district and sub-division hospitatontrol and eradication of

143 see generally, Fourth Five Year Plan, Planningi@éssion, Government of India, viewel] 5
Dec 2013, http://planningcommission.nic.in/platesfpel/fiveyr/dth/welcome.html.

Fifth Five Year Plan, Planning Commission, Goweemt of India, New Delhi (1974-79),
viewed &' Dec 2013, http://planningcommission.nic.in/plafesfpel/fiveyr/5th/welcome.html.
This awareness is clearly reflected in the objestof fifth Five Year Plan which were as
follows: 1. increasing the accessibility of head#irvices to rural areas through the Minimum
Needs Programme (MNP) and correcting the regiomblalances. 2. Referral services to be
developed further by removing deficiencies in distrand sub-division hospitals. 3.
Intensification of the control and eradication @imanunicable diseases. 4. Affecting quality
improvement in the education and training of hegldnisonnel. 5. Development of referral
services by providing specialists attention to camndiseases in rural areas. This was
envisaged through the MNP which would ‘receive tighest priority and will be the first
charge on the development outlays under the heatttor.
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communicable diseases; improving quality of edwratand training of health
personnel and providing more specialists in ruredaa. The plan further
envisaged that the delivery of health care servivesld be through a new
category of health personnel to be specially tmhi@s multi-purpose health
assistants. However, the infrastructure target mdihained one PHC per CDP
Block as in the First Five Year Plan. The Kartangbi Committeeappointed in
1973 recommended the conversion of uni-purpose everkncluding auxiallary
nursing widwifery (ANMSs), into multi-purpose malenc female workers. It
recommended that each pair of such worker shoukese population of 10,000
to 12,000. Hence the multi-purpose worker (MPW)esoh was launched with
the objective of training the existing cadre oftieal programme workers and the
various vertical programmes were to be fully intggd into the primary health
care package for rural are48 Another major innovation in the health strategy
was launched in 1977 by creating a cadre of villagsed health auxiliaries
called community health workers. These were panetiworkers selected by a
particular village, trained for three months in plmprimitive and curative skills
both in allopathic and indigenous systems of mediciThey were to be
supervised by MPWSs, and the programme was started7v selected PHCs
where MPWs were already in place. This scheme, hiewyavas adopted on the
recommendations of the Srivastava Committée which was essentially a
committee to look into medical education and mangrosupport. The committee
proposed to rectify the dearth of trained manpowerural areas. The main
recommendation of the committee was to have pawe-tihealth personnel
selected by the community from within the communitiley would act as a link
between the MPW at the sub-centers and the commwiith regard to medical
education the committee cried for a halt to opermihgew medical colleges. The
committee emphasized that there was no point inkihg that doctors would

willingly go to rural areas because there were almer of socio-economic

146 Kartar Singh Committee Report on Multipurpose Kéounder Health and Family Planning,
MoHFW, New Delhi(1973), viewed"®ec 2013,
http://nihfw.org/NDC/DocumentationServices/Repdtstar%20Singh
%20Committee%20Report.pdf.

See generally, Srivastava Committee Report onlthieégervices and Medical Education,
MoHFW, New Delhi (1975), http://nihfw.org/NDC/DocuantationServices/Reports/Srivastava
%20Committee%20Report.pdf.
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dimensions to this issue. Thus, their option falakhareas was the Community
Health Worker (CHW) schemé® This attitude was clearly supportive of the
historical paradigm that rural and urban areasditidrent health care needs that,
urban populations need curative care and rural ladipns preventive. The
suggestions by the committee is discriminatory simherent in this paradigm is
deprivation for the rural masses. The committeeniedi out that the over-
emphasis on provision of health services througifgssional staff under State
control has been counterproductive. As thrust oofgmsionals by State is
devaluing and destroying the old traditions of game semi-professional
workers, which the community used to train and pemul that with certain
modifications they too can continue to provide theundation for the
development of a national programme of health sessin our country. This is
also essential as the new professional serviceada® under State control are
inadequate in quantity and unsatisfactory in quallthis very direct statement
from the committee that was set up to review mddeccation and its related
components assumes significance because it sholstdthe investment on
health care had not been reaching the people. $t imei mentioned here that in
1967 the Jain Committeeeport*® on Medical Care Services too had made an
attempt to devolve medical care by recommendingngtthening of such care at
the PHC and block or taluk level as well as furtbigengthening district hospital
facilities**° The Jain Committee also suggested integrationexfical and health
services at the district level with both resporigibs being vested in the Civil
Surgeon and Chief Medical Officét' But recommendations of this Committee,
which is the only committee since Independencedbk lat medical care and also
for the first time reported on strengthening cw@tservices in rural areas, were

not considered seriously.

148 Community health workers (CHW) are members of ammunity who are chosen by

community members or organizations to provide bdmealth and medical care to their
respective community.
149 See, Ravi Duggal, Health Planning in India, viev# Dec 2013,

http://www.cehat.org/go/uploads/Publicatons/a168.pd
150 Id.
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The Sixth Planwas to a great extent influenced by the Alma Ata
Declaration of Health for All by 20085 The plan conceded that ‘there is a serious
dissatisfaction with the existing model of mediealdd health services with its
emphasis on hospitals, specialization and supeasiaation and highly trained
doctors which is availed of mostly by the well t classes. It also realized that it
is this model which is depriving the rural aread #me poor people of the benefits
of good health and medical servicé¥' The plan emphasized the development of a
community based health system. The strategies atkwcwere for providing
health services to the rural areas on a priorigigydraining of large number of
first level health workers selected from the comityuand supervised by MPWs
and medical officers of the PHCs; expansion of tweafacilities in urban areas
would be permitted only in exceptional cases dectdiy need or priority. The plan
stressed that horizontal and vertical linkages toalde established among all the
interrelated programmes, like water supply, envimental sanitation, hygiene,
nutrition, education, and family planning. This pléke the earlier ones made lot
of radical statements and recommended progresseasumes. No concrete action
was taken to implement the suggested schemes. Whatew schemes were
introduced the core of the existing framework athelology remained untouched.
The National Health Policy (NHP) of 1983 was anrmadhduring the Sixth plan

period.

The SeventhFive Year Planrecommended that ‘development of
specialties and super specialties need to be pdirsuéh proper attention to
regional distribution*>* and such ‘development of specialties and trairimg
super specialties would be encouraged in the pubiit the private sector§®
The plan also talked of improvement and further psup for urban health
services, biotechnology and medical electronics] anpport for population

control. The plan also called for special attentiorAIDS, cancer, and coronary

152 gee, Sixth Five Year Plan, Planning Commissianveénment of India, New Delhi, (1980-85),

viewed &' Dec 2013, http:/planningcommission.nic.in/platestpel/fiveyr/6th/welcome.html.
153
Id.

154 gee, Seventh Five Year Pl&ectoral Programmes of Developmérianning Commission,

Vol. Il, Government of India, New Delhi (1985-90).
155
Id.
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heart diseasesS® This plan period witnessed boom of diagnostic stduand

corporate hospitals.

The Sixth and the Seventh plans were different fthenearlier plans in
one respect. They no longer talked of targets. Bbth Plans arguethat the
success of the plan depends crucially on efficierpyality and texture of
implementation and the means to realize them wastmration of the health
sector. However, various studies carried out tdyaeathe success of the plan
period has observed that, though the infrastructvae in place in most areas,
they were grossly underutilized because of pooilifi#s, inadequate supplies,
poor managerial skills of doctors, faulty plannighealth programs and lack of
proper monitoring and evaluatory mechanisms. Fuytiie system based on the
‘health team concept’ failed to work because ofrtiismatch of training and the
work allocated to health workers, inadequate trartsfacilities, non availability
of appropriate accommodation for the health teachanunbalanced distribution

of work-time for various activities.

On the eve of the Eighth Five Year Pirthe country went through a
massive economic crisis. The Plan got pushed fatwer two years. In fact,
keeping with the selective health care approacheigbth plan adopted a new
slogan — instead of ‘Health for All by 2000 AD’ahose to emphasize ‘Health for
the Underprivileged'. This plan mainly supportedvatization of hospitals and
clinics and also gave emphasis on maintenance mifrmam standards and suitable
returns for the tax incentivés® During the Eighth Plan resources were provided to
set up Education Commission for Health Scienced aafew states even set up the
University for Health Sciences as per the recomragois of the Bajaj Committee
report of 1987. The initiative was to bring all hbasciences together, provision
for continuing medical education and improvement roédical and health
education through such integration. During the Highlan period a committee to
review public health was also set up. It was caltedExpert Committee on Public

Health Systems. This committee made a thorough agggr of public health
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programs and found that India was facing a reswegef most communicable
diseases and there was need to drastically impdisease surveillance in the
country. In fact, the recommendations of this cotteri formed the basis of the
Ninth Plan health sector strategy to revitalize théblic health system in the

country to respond to its health care needs iretbhanged times.

The Ninth Five Year Plan®by contrast provides a good review of all
programs and has made an effort to strategize bievaments attained in the
previous plan periods and learn from them in ortermove forward. It was
refreshing to note that reference was made of Bl@wmmittee report and an
effort was made to contextualize the present saeiathe recommendations that
the Bhore Committee had made. In its analysis afthenfrastructure and human
resources the Ninth Plan suggested the consolidatioPHCs and Sub centres
(SCs) and recommended this as an important goatrutice Basic Minimum
Services program. Given that it is difficult todiphysicians to work in PHCs and
CHCs the Plan suggested creating part-time positidrich can be offered to local
gualified private practitioners or offer the PHCJa@HC premises for after office
hours practice against a rent. It also suggestadq@ mechanisms to strengthen
referral services and evolved State specific sjifasebecause each State were at
different levels of development and have differeaalth care needs. The Ninth
Plan has also shown concern for urban health ¢aedso noted the absence of
primary health care and complete reliance on seargrahd tertiary services even
for minor ailments and thus suggested for provisanprimary health care
services, especially in slums, and providing refleimkages at higher levels.
Critical of the poor quality of data management ®lan recommended drastic
changes to develop district level databases so rti@e relevant planning is
possible in future. The Ninth Plan proposed to getat district level a strong
detection cum response system for rapid containmokEany outbreaks that may
occur. The Plan had also proposed horizontal iategr of all vertical programs at
district level to increase their effectiveness &mthcilitate allocation of resources.
It reviewed the population policy and the familaphing program. The Ninth Plan

%9 Ninth Five Year Plan, Planning Commission of fdBovernment of India (1997), viewell 5
Dec, 2013, http://planningcommission.nic.in/platesfpel/fiveyr/9th/vol2/v2a7-1.htm.
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had also made provisions to speed up the proppaafsrth in Bajaj Committee. It
also reviewed the 1983 National Health Policy iae dontext of its objectives and
goals and concludes that a reappraisal and refatronlof the NHP is necessary
so that a reliable and relevant policy frameworkvailable for not only improving
health care but also measuring and monitoring dadti care delivery systems and
health status of the population in the followingot@ecades. Taking a lead from
the Ninth Plan, the Ministry of Health and Familyelfre took up the task of
formulating a new health policy.

Thus, on the eve of the Tenth Pi%hthe Draft National Health Policy
2001 was announced and ftie first time feedback was invited from the public
The approaclpaper to the tenth Five-year Plaraintainedhe continuum from the
ninth Plan. It laid emphasis on reorganization sestructuring of existing health
care infrastructure, including the infrastructuoe €élelivering ISM&H services, at
primary, secondary and tertiary care levels, so ttiey have the responsibility of
serving population residing in a well defined gexurical area and have
appropriate referral linkages with each other. Tovers were delegated to
Panchayati Raj Institutions (PRIS) so that thedecgal accountability of the public
health care providers, and problems relating tor pesformance could be sorted
out locally*®* The Plan recognized the need for horizontal irtégn of all aspects
of the current vertical disease control programmekiding supplies, monitoring,
IEC, training and administrative arrangements;hsd they become an integral part
of health care; in order to facilitate this thet8sawere to speedily implement the
recommendation regarding horizontal integratiommgoing vertical programmes,
including the suggestion that there should be glsihealth and family welfare
society at state and district levéf8 The plan also gave suggestion for appropriate
orientation and skill upgradation through contirguimedical education (CME)
programmes, mainstreamed and utilized in improvaggess to health care
coverage under the national programmes for thetipamers in Indian Systems of

Medicine and Homeopathy in the country. Data fromtibhal Sample Survey

0 gee, generally, Tenth Five Year Plan, Vol.ll, PlagnCommission, Government of India

(2002-2007), viewed "®ecember 2013, http://planningcommission.nic.inangfplanrel/
fiveyr/10th/10defaultchap.htm.
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Organization (NSSO) indicated that escalating healire costs is one of the
reasons for indebtedness not only among the poalba in the middle-income
group. Thus, there was a proposal for choosingagu@te mechanisms by which
cost of severe illness and hospitalization candradby individual or organization
or State'®®

The Eleventh Five Year PI&Y provided an opportunity to restructure
policies to achieve a New Vision based on fasteoadh-based, and inclusive
growth!®® The objective of the Eleventh Five Year Plan wasathieve good
health for people, especially the poor and the rpriléleged.*®® In order to
achieve this, the plan proposed to have a comps@hemapproach encompassing
individual health care, public health, sanitaticiean drinking water, access to
food, and knowledge of hygiene, and feeding prastit! The Plan also facilitated
convergence and development of public health systamd services that are
responsive to health needs and aspirations of pedjirust was also given on
reducing disparities in health across regions amdnsunities by ensuring access to
affordable health caré® The Eleventh Five Year Plan gave special atterticthe
health of marginalized groups like adolescent gismen of all ages, children
below the age of three, older persons, disabled, @imitive tribal groups. It
viewed gender as the cross-cutting theme acrossladimed® To achieve all the
objectives laid down in the plan, aggregate spendm health by the Centre and
the States was increased significantly to stremgtfhe capacity of the public
health system to do a better jdBAlso large share of resources was allocated for
health programmes in critical areas such as HIVR&IO'he contribution of the

private sector in providing primary, secondary, #rdary services was enhanced

163 Approach Paper To The Tenth Five Year Plan (200@7), Planning Commission
Government Of India, New Delhi, ®1 September, 2001, viewed t%SDecember,
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through various measures including partnership vifta government’* The
important time-bound Goals for the Eleverktve Year Plan waseduction in
Maternal Mortality Ratio (MMR) to 1 per 1000 livarths; reduction in Infant
Mortality Rate (IMR) to 28 per 1000 live birtheeduction in Total Fertility Rate
(TFR) to 2.1;provision for clean drinking water for all by 20@&d ensuring no
slip-backs; reducing malnutrition among children of age groug3;Oreducing
anemia among women and girls by 50%sing sex ratio for age group 0-6 to 935
by 2011-12 and 950 by 2016-17. During this planopeNational Rural Health
Mission was launched by the Central Governmenewew of the health outcome
of the Eleventh Plan and of NRHM is constrainedamnk of end-line data on most
indicators. Analysis of available data reveals thatgh there has been progress,
except on child-sex ratio, the goals have not fekypnmet. Despite Central efforts
through the flagship of NRHM, wide disparity inattments across States outlines

the need for contextual strategies.

The enormity of the challenge in health was realizvhen the Eleventh
Plan was formulated and an effort was made to asgeentral Plan expenditures
on health. The increase in Central expendituresnioaseen fully matched by a
comparable increase in State Government expenglitdneerefore, the Twelfth
Plan proposes to take corrective action by incentig States. As an input into
formulating the Twelfth Plan strategy, the Governmhbas relied on the High
Level Expert Group (HLEG) set up by the Planningn@assion to define a
comprehensive strategy for health for the TwelfireFYear Plart’? Based on the
HLEG report and after extensive consultations wittnd outside the Government,
as well as a close review of the actual performaofcéhe sector during the
Eleventh Plan period, a new strategy for healthemg spelt out in the Twelfth
Plan towards rolling out Universal Health Coverageprocess that will span
several years. The Twelfth Plan faces a coloss&l ¢& putting in place a basic
architecture for health security for the nation.mtst build on what has been
achieved through the NRHM and expand it into a cain@nsive NHM. Since the
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primary responsibility for health care rests wille tStates, the strategy needs to
effectively incentivize State Governments to do twisaneeded to improve the
public health care system while regulating the g@evhealth care system, so that
together they can work towards addressing the neamegt of delivery of
preventive, promotive and curative health interiard. This is not a task that can
be completed within one Plan period. It will cemtgi span two or three Plan

periods, to put the basic health infrastructurplace.

When we consider the fact that even after sixtgryeof planning three-
fourth of the population still lives at the subsrste level or below it, and industrial
development has reached a level that has genesatptbyment in the organized
sector for only about ten per cent of the work-60f¢ it becomes clear that the
bulk of planning has not benefited the vast majantany significant way. While
planning contributed substantially in the developtmeof the economic
infrastructure, by contrast the contribution of tfee-year plans to the social
sectors is abysmally poor; less than one fifth hed plan resources have been
invested in this sectdf’Health, water supply and education are the threm ma
sub-sectors under social services. Health carelitiegi are far below any
acceptable human standard. We have not even reaetiiethe level in provision
of health care that most developed countries hadhed between the two world
wars. Curative health care services in the couatey mostly provided by the
private sector to the extent of two-thirds and preive and promotive services are
almost entirely provided by the State sector. Alashould have given an equal
emphasis to social services, especially health,emwaupply and sanitation,
education and housing which are important equaizactors in modern society.
These four sub-sectors should have received at edisof the resources of the
plans over the years. Only that could have assachievement of the goals set
forth in the Directive Principles. From the abovscdssion it is evident that the
Five year plans to which large resources were cdtadhhas not helped uplift the

masses from their general misery, including thevigion of health care
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1.4.3.2 National Policies

A policy document is essentially the expressioideas of those governing
to establish what they perceive is the will of ge®ple. These may not necessarily
coincide for various reasons and influences thginge upon both the rulers and
the ruled. Implementing a policy, especially ikgeks to significantly change the
status quo, necessarily requires a political willhether the political will is
expressed through action depends on both the ed¢etand the social concerns of
those occupying political office. A health policy thus the expression of what the
health care system should be so that it can medtdhlth care needs of the people.

It took thirty-five years after Independence foe tpovernment to make a
health policy statement in 1982-83. But this doesmean that India did not have
a health policy in all these years. There was @ngdispolicy and strategy for the
health sector, albeit an unwritten one. This wdkected through the Five Year
Plans of the Central government, this despite &loe that health is a State subject.
At the State level, however, there is no evidencany policy initiatives in the
health sector. The Central government through thenCil of Health and Family
Welfare and various recommendations of Committeedhaped health policy and

planning in India.

The most comprehensive health policy ever prepardddia was on the
eve of Independence in 1946. This was the ‘Healilvé&y and Development
Committee Report’ popularly referred to as the BhGommitte’® The terms of
reference of this committee, were to carry out @abrsurvey of the position in
regard to health conditions and health organizationBritish India, and
recommendations for future development. This Conemiprepared a detailed plan
of a National Health Service for the country, whislould provide a universal
coverage to the entire population free of chargeudjh a State run health service.

The report laid emphasis on social orientation efliwal practice and high level of

175 See, Report of The Health Survey and Planning ittee, Vol.1, Aug 1959-Oct 1961, Govt.
of India Ministry of Health, viewed™7June 2013,
http://nihfw.org/NDC/DocumentationServices/Reptisdalier%20%20Vol.pdf. In 1943, in
the midst of World War Il and in succession to @eit-India movement the Government of
India (Central Government of British India Provieteannounced the appointment of the
Health Survey and Development Committee under tiaérmanship of Sir Joseph Bhore. This
committee is popularly referred to as Bhore Conemitt
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public participation*’® The salient recommendations of Bhore Committee are

integration of preventive and curative servicealbadministrative levels; Primary
Health Centres for 40,000 population as short tgoal; Primary Health Centres
with 75 beds for each 10,000-20,000 populationoag term goal; formation of
Village Health Committee; provision of Social DoGtmter-sectoral approach to
health services development; three months’ trainimgpreventive and social
medicine to prepare social physicidh5The Bhore Committee further recognized
the vast urban- rural disparities in the existieglth services and hence based its
plan with specifically the rural population in mintd recognized the merits of
Primary Health Care Approach. Thus, the importasicprimary health care was

recognized by India three decades before the Altaadaclaratiort’®

The responsibility of the State to provide compredine primary health
care to its people as envisioned by the Alma Atal@ation led to the formulation
of India’s first National Health Policy in 1983° The National Health Policy
(NHP) recommends ‘universal, comprehensive prinfeagith care services which
are relevant to the actual needs and prioritiethefcommunity at a cost which
people can afford*® The policy emphasized the role that could be mlapg
private and voluntary organizations working in twntry to support government
for integration of health services. Providing umsad health care as a goal is a
welcome step because this is the first time atter Bhore Committee that the
government is talking of universal comprehensivalthecare. The salient features

of the 1983 health policy we'fe:
> It was critical of the curative-oriented westerndabof health care,

> It emphasized a preventive, promotive and rehakii¢ primary health

care approach,
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178 India is a signatory of the Alma Ata declaratidrhis further emphasized Government of

India’s commitment to provide health for all of ditizens.

Prior to that health activity of the state weognfiulated through the Five Year Plans and
recommendations of various Committees. The firge fiyear plan launched Community
Development Programme for the all-round developroéntral areas.
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> It recommended a decentralized system of health, the key features of
which were low cost, deprofessionalisation (use voiunteers and

paramedics), and community participation,

> It called for an expansion of the private curatseztor which would help

reduce the government’s burden,

» It recommended the establishment of a nationwiddwork of
epidemiological stations that would facilitate theegration of various

health interventions, and
> It set up targets for achievement that were prilpaemographic in nature.

During the decade following the 1983 NHP rural Healare received
special attention and a massive program of expansfoprimary health care
facilities was undertaken in the Sixth and Sevdtle Year Plans to achieve the
target of one PHC per 30,000 populations and one centre per 5000
population™® This target has more or less been achieved, théewlStates still
lag behind. However, various studies looking intcat primary health care have
observed that, though the infrastructure is in @lacmost areas, they are grossly
underutilized because of poor facilities, inadegquaipplies, insufficient effective
person-hours, poor managerial skills of doctorsytyaplanning of the mix of
health programs and lack of proper monitoring awmelugatory mechanism$?
Further, the system being based on the health ¢emcept failed to work because
of the mismatch of training and the work allocatechealth workers, inadequate
transport facilities, non-availability of approgeaaccommodation for the health
team and an unbalanced distribution of work-time \farious activities. In fact,
many studies have observed that family planningd,rmore recently immunization,
gets a disproportionately large share of the healbhkers’ effective work-time.
Among the other tasks listed by the 1983 healthcpoldecentralization and
deprofessionalization have taken place in a limiedtext but there has been no
community participation. This is because the mafeprimary health care being

implemented in the rural areas was not acceptaliletpeople as evidenced by their
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health care seeking behaviour. The rural populat@ntinues to use private care and
whenever they use public facilities for primary ecdr is the urban hospital they
prefer’® The above analysis clearly indicates that the N9I83 did not reflect the
ground realities adequately. The tasks enunciatéiaei policy were not sufficient to

meet the demands of the masses, especially theidengein rural areas.

The National Population Policy was announced in ytear 20002° The
immediate objective of NPP was to address the ummetls of contraception,
health care infrastructure, and health personmel,ta provide integrated delivery
for basic reproductive and child care servit8st envisaged development of one-
stop integrated and coordinated service deliveryhat village level for basic
reproductive and child health services through dnpaship of the government
with voluntary and non-governmental organizatiofis.1t is definitely an
improvement from its predecessors but the undeglglement remains population

control and not population welfare.

Twenty years after the first health policy, the et NHP (2002) was
presented®® The NHP sets out a new policy framework to achigublic
health goals in the socio-economic circumstancesailing in the country. The
approach aims at increasing access to the deceettgdublic health system by
establishing new infrastructure in deficient areasd upgrading the
infrastructure of existing institutions. It setst@n increased sectoral share of
allocation out of total health spending to primadnmgalth care. The draft
document realizes that the greatest impedimentcmeaing the set goals of
NHP 1983 were factors outside the formal healthchlevery system such as
the fiscal crisis® It also expresses its concern over wide variationkealth

indices across regions as even in better perforrsiates the overall indicators
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mask the reality of differentials across regidfsThe equity considerations
which the policy emphasizes are also relevant m ¢hrrent context as the
inequitable distribution of services has workedlie disadvantage of the poor
and still worse is the case of women, children anadginalized sections such as
coastal, tribal and migrant populatioi$The policyrecommends an increase
in public health expenditure from the present 0.8#4GDP to 2% in 2016%
The document is vague about the actual devolutibrresponsibility and
financial powers to Panchayati R#pstitutions (PRIs) and relocation of
accountability to appropriate levels of local sgtfvernments?®In the absence
of such clarity there is danger of the primary beedre system becoming a
collector-driven exercise, which is controlled hetCentre, thereby defeating
the entire effort at decentralizatidil® The policy talks about using Indian
health facilities to attract patients from otheruntries. It also suggests that
such incomes can be termed ‘deemed export’ andldl@uexempt from taxes.
The policy also talks of encouraging the setting afp private insurance
instruments for increasing the scope of the coweraf the secondary and
tertiary sector under private health insurance pgek. Further, the document
refers to the valuable contributions made by thegbe sector and the need to
encourage more such contributions. While it is mftetical of the public health
system, there is no criticism of the ills of theregulated private medical care
system, though reference is made to the need telalevegulatory norms. The
NHP 2002, howeverneeds to be lauded for its concern for regulating t
private health sector through statutory licensimgl anonitoring of minimum
standards by creating a regulatory mechanism. Maasgcriptions of the policy
favour strengthening of the private health sedtmnce, NHP 2001 is a dilution
of the role of public health services envisagedthe earlier policy and is

unabashedly promoting the private health sector.
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In 2005, the Government of India launched the dfal Rural Health
Mission, with the goal of improving the availabyliof and access to quality
healthcare by people, particularly in rural arE88NRHM is visualized as an
architectural correction of the Indian public hbakystem to enable it to
effectively handle increased allocations and prampoblicies that strengthen
public health management and service delivery @ ¢buntry. This scheme
brought with it an influx of government funds tha¢re aimed at increasing the
outlays for public health from 0-9% of gross donmeptoduct in 2005 to 2—-3%
by 2012°° The main aim of NRHM is to provide accessible,oaffible,
accountable, effective and reliable primary heatire, especially to the poor and
vulnerable sections of the communt®y. The National Rural Health Mission also
aims to revitalize the public sector in health bgreasing funding, integration of
vertical health and family welfare programmes, esgpient of female accredited
social health activists in every village, decented health planning, community
involvement in health services, strengthening oélrhhospitals, providing untied
funds to health facilities, and mainstreaming tiiadial systems of medicine into
the public health systeri® The National Rural Health Mission is the most
ambitious public health programme in India’s higtowith several unique
components that distinguish it from previous natiogprogrammes; most notable
is that it is centrally financed but implementedhe districts. It covers the entire
country, with special focus on eighteen states liaae fairly poor infrastructure
and demographic indicator$®The plan of action of the Mission aims at
reducing regional imbalances in health outcomes rbiating health to
determinants of good health viz. sanitation, nmitand safe drinking water,
pooling resources, integration of organizationalldures, optimization of health
manpower, including Ayurveda, Unani, Siddha and ldopathy (AYUSH),
decentralization and district management of hegtbgram akin to Sarva
Shiksha Abhiyan, community participation and owh@yof assets, induction of

management and finance personnel into the disthiealth system, and

19 See, National Rural Health Mission, viewedJ&ily 2013, http://nrhm.gov.in/.
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operationalizing effective referral hospital cateGHC level as per the Indian
Public Health Standards in each block of the coufffrwhile NRHM, launched
in 2006, has had some success in improving acecessrtain services, such as
maternal healthcare under the Janani Suraksha ¥ gjeograri®, it is not clear
what effects NRHM has had on most other servicesreldver, the lack of

community ownership of public health programs intsittevels of accountability.

From the above analysis of plans and policiesai be inferred that
during the post independence period significanbréffivas made in India for
improving the health status of population. Howeubg current levels of effort
and resource allocation are not sufficient to nibetfuture needs of the people.
The higher incidence of chronic diseases like AlBfgpatitis B and diabetes,
and the problems due to new drug resistance faadess like tuberculosis and
malaria adds a new dimension to current health lprob. Although provision
for healthcare services requires adequate governfueading, the degree of
government involvement is still relatively limitedinder the present system,
India spends 6% of her GDP on health care annd&lWhile the private
households pay 75% of this total health expendjttlre public sector (central
and state governments) contributes 22%, which amsoto only 13% of
GDP2% Qut of this meager amount, the share of centralegument is only
10%2°* Also one has to acknowledge that the neglect tlipthealth sector is
an issue larger than government policy making aladirpng. The latter is the
function of the overall political economy. Giveretbackwardness in India the

demand of public resources for the productive gsctd the economy which

20 prasanna Hota, “National Rural Health Missior8 Jidian Journal of Pediatricd93 (2006).

21 The Janani Suraksha Yojana launched in 2005 eages women to deliver in government
health facilities or accredited private facilitidsy providing financial incentives. This
conditional cash transfer scheme has the largestbau of beneficiaries for any such
programme in the world, estimated to be 9-5 millimmen giving birth in 2010. This scheme
is complemented by a public-partnership programimgially started as the Chiranjeevi
Yojana in Gujarat and now being tested in otheestan which private obstetricians are paid to
assist women who are poor with their deliveriesother complementary programme is the
Muthulakshmi Scheme in Tamil Nadu that providesaficial support before and after the
delivery period. Assessments of Janani Surakshaanéojand Chiranjeevi Yojana have
suggested beneficial outcomes and ideas for impnewés.
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directly benefit capital accumulation, is more imgamt from the business
perspective than the social sectors, hence ther|aget only a residual attention
from the State. Thus, the solution for satisfyihg thealth needs of the people
does not lie in the health policies and plans albatit is also a question of
structural changes in the political economy that fzcilitate implementation of

progressive health policié®
1.4.4.Right to Health and Healthcare: Judicial Perspectie

When we look at right to health and healthcare he tegal and
constitutional framework, it is clearly evident tithe Constitution and laws of
the land do not in any way accord headthd healthcare the status of a right.
Though right to health has not been expressly pa@ted in the Constitution
as a fundamental right, over the years it has aeduiundamental right status
through innovative judicial interpretation of ArL2f the Constitutioff®and
also various Directive Principles of State Policgcope for such an
interpretation has been created by the dictunManeka Gandhiv Union of

India®®’

wherein, while interpreting Article 21 the Supre@eurt held that the
right to live is not merely confined to physicaligence but it includes within
its ambit the right to live with human dignityAccordingly, the State is
mandated to provide to a person all rights essefdrathe enjoyment of the
right to life in its various perspectives. Conseaflie the right to health and
access to medical treatment has been brought wttienfold of Article 21.

Similarly, in Francis Coralie Mullinv Union Territory of Delti®® the Court

interpreted the right to life under Art.21 expargw It held that the right to
life ‘includes the right to live with human dignignd all that goes along with
it, namely, the bare necessities of life such asgadte nutrition, clothing and

shelter... Every act which offends against or impdiuman dignity would

25 Ravi Duggal,Health Planning in India CEHAT (2001), p.24, Viewed 35Dec 2013,

www.cehat.org/go/uploads/Publications/a168.pdf.

Article 21 provides that, ‘no person shall berilegd of his life or personal liberty except

according to procedure established by law’.

27 AIR (1978) SC 597.

208 (1981) 2 S.C.R. 516. The issue presented in dse was whether detainees in police custody
had the constitutional right to consult with a lawmynder Article 21. The Court found that the
right to life does indeed include furnishing legalinsel for detainees.
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constitute deprivatiompro tanto of this right to live...2°° While dealing with
the substantive content of the right to life, theu@ found that the right to live
with human dignity includes the right to good hkalf'® In Consumer
Education and Research CentveUnion of Indig', the Court explicitly held
that ‘the right to health.. is an integral part of a meaningful right téeli In
Akhila Bharatiya Soshit Karamchari SanghUnion of Indi&*? the Supreme
Court pointed out that fundamental rights are idezhto foster the ideal of a
political democracy and to prevent the establishnoérauthoritarian rule, but
they are of no value unless they can be enforcedelsprt to courts. The
directive principles cannot, in the very naturetahgs be enforced in a court of
law, but it does not mean that directive principke® less important than
fundamental rights or that they are not bindingtba various organs of the
State. In a series of subsequent cases, the Celdrttimat it is the obligation of
the State to ensure the creation of conditions sy for good health,
including provisions for basic curative and preveathealthservices and the
assurance of healthy living and working conditios®ame of the important

decisions of the court have been examined below.
1.4.4.1.Right to Emergency Medical Care

In Parmanand Katarav Union of Indig*®, the Court addressed the
availability of access to curative healservices. The issue presented to the
Court was whether injured citizens have a constinal right to instantaneous

medical treatment for emergencies under ArticleTe Court held that Article

29 1d. p.529.

210 Bandhua Mukti Morchas Union of India,A.l.R. 1984 S.C. 802, 81ZThe Court found that
protection of health and opportunities for healtthgvelopment are among the minimum
requirements which must exist in order to enalperaon to live with human dignity.

21 Consumer Education and Research Cenrtkgnion of India,India (1995)3 SCC 42The case
dealt with workers’ rights to healénd medical aid in the asbestos industries, ande¢bessity
of caring for the healtbf workers in hazardous occupations.

12 AIR 1989 SC 2039.

3 parmanand Katarav Union of India, A.I.LR. 1989 S.C. 2039The case concerned the
availability of emergency medical treatment foresicusly injured man at a local hospital. The
hospital doctors refused to provide the man withemyancy aid and sent him to another
hospital twenty kilometers away. The injured maedden route to the other hospital. The
Court found that it was essential to the preseswmatif life that doctors provide medical
services to individuals in need. The Court requitked state to remove legal impediments
imposed on doctors and hospitals for providing eymecy medical aid.
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21 of the Constitution casts an obligation on ttedesto take every measure to
preserve life.
1.4.4.2 Right to Lifeincludes Right to Health

In Paschim Banga Khet Mazdoor SamityState of West Bendaf, the
Court addressed the adequacy and availability aficaétreatment for individuals
in need of medical assistance. The issue preseatdte Court was whether the
lack of adequate medical facilities for emergementment constituted a denial of
the fundamental right to life. The Court found thiais the primary duty of a
welfare State to ensure that medical facilitiesatequate and available to provide
treatment. The Government hospitals run by theeSda¢ duty bound to extend
medical assistance for preserving human life. Iraiin the part of a Government
hospital to provide timely medical treatment toeagon in need of such treatment
results in violation of his right to life guaranteender Article 21.
1.4.4.3 Right to Quality care

In State of Punjaly Ram Lubhaya Bagg#, the Supreme Court observed

that Government hospitals and health centers shoeal@asily accessible to all

2141996 4 SCC 37. In this case, a man fell fromaintand suffered serious head trauma. He was
brought to a number of state hospitals, includilmghbprimary health centers and specialist
clinics, for treatment of his injuries. Seven sthtspitals were unable to provide emergency
treatment for his injuries because of a lack of gpdce and trauma and neurological services.
The Court required the state to ensure that prinmesith centers are equipped to provide
immediate stabilizing treatment for serious injariand emergencies. The court has also
addressed the importance of providing preventiadthservices to the Indian population.

See alsoMahendra Pratap Singlv State of OrissaA.l.LR. 1997 Ori. 37, 37. This case
concerned the failure of a local government to tk@s to immediately open a village primary
healthcare center. Individuals in the community petitidriee High Court of Orissa for a writ
commanding the state government to take appropmiagsures to open the health center. The
High Court began its judgement by re-emphasizing ¢kntral importance of healtio a
meaningful existence. The court ordered the goventrto open a primary healtenter in the
village within three months of the ruling.

In Prayag Vyapar Mandal State of Uttar PradesiA.l.R. 1997 All. 1. The case concerned an
individual petition to prohibit the constructionafpharmacy inside the hospital for the provisibn o
medicine for in-patients; the Allahabad High Coaldo recognized the importance of providing
pharmaceutical services to hospital patients. idhase, the court held that providing patients wit
access to medicine at night and at reasonablesprige worthy of protection.

1996 (2) SCC 336An employee of the Punjab government, received gemmy treatment
from the Escorts Heart Institute and Research Cextfter suffering a heart attack. He sought
reimbursement for medical costs from the State ofhj&b. The Respondent sought full
reimbursement of medical expenses The Policy stipdl that medical cost reimbursement
would occur at a rate determined by the Directaalth and Family Welfare, Punjab, on the
advice of an expert committee. The issue concemvbdther the Policy was fair and
reasonable, and whether only reimbursing a pouiomedical expenses constituted a breach
of Articles 21and 47The Court held that as states did not have unlihfiteancial resources it
was permissible for the state to put in place scafel rates

215
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sections of the people and they should be of goadity. The State should allocate
sufficient funds for this purpose. The State camenalisown its responsibility to
provide medical facilities, as it would be a viodat of Article 21.
1.4.4.4 Right of Workersto Health and Healthcare

In Bandhua Mukti Morchar Union of Indi&*®, the Court began to address
the types of social conditions or living conditionscessary for enjoyment of
health.The issue presented in the case was whether theergoat stone quarries
were deprived of their right to life because of untane living and working
conditions. It was held that state actors mustipieothe basic conditions necessary
for the enjoyment of healtin order to guarantee the right to live with human
dignity. Therefore, the State was required to ptewvorkers with clean drinking
water, sanitation facilities, and medical faciktieo protect their healtin CESE
Ltd v Subash Chandra Bog& the Court held that the health and strength of a
worker is an integral facet of the right to lifeinflarly in CERC v Union of
India®*® the Court ruled that the right to health and roaldcare, to protect health
and vigour, while in service or after retiremert, the fundamental right of a
worker. The State, be it the Union or the State desoment or an industry, public
or private, is enjoined to take all such actiort thal promote health, strength and
vigour of the workman during the period of employmand leisure, and health
even after retirement, as basic essentials to lifgewith health and happiness.

Denial thereof denudes the workman the finer fageli$e violating Article 21.

28 AILR. 1984 S.C. 802. See alditizen & Inhabitants of Municipal Ward No. 15, Gwaliar
Municipal Corporation, Gwalio’.l.R. 1997 Mad. Pra. 33, 37. Lack of sanitation a@nainage
facilities in the district was posing heatihd safety risk to district occupants. The High i€ou
of Madhya Pradesh held that a fundamental obligatiomunicipalities was to ensure proper
living conditions. Hence, the court held that thenmgipality must take steps to provide foe
development of adequate drainage and sewer systems.

See alsoPuttappa Honnaypa Talavar Deputy CommissiongA.l.R. 1998 Karn. 10, 11. The
case concerned the right of individuals to dig wgdmund borewells for water. The High Court
of Karnataka has also held that the right to lifedludes access to clean drinking water.

In Sanjay Phophaliya State of RajasthaiAIR 1998 Raj 96, the Court discussed the problem
posed by stray animals living on the streets whoeveenuisance to the public. The Court found
that these animals interfered with public transgtioh, presented a healtlazard to the public,
and polluted the city. The Court held that the unticalled presence of these stray animals on
the streets of the city deprived Indian resideftheir right to life under Article 21.

27 (1992) 1 SCC 46.

218 (1995) 3 SCC 42.
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1.4.4.5.Right to Healthcare for Convicts and Under Trials

The Supreme Court, while recognizing the custadijgts of individuals in
Supreme Courtegal Aid Committee through Honorary Secretar$tate of Bihar
and Other$™ ruled that it is the obligation of the police tosere appropriate
protection of the person taken into custody, inicilgdnedical care if such a person

needs it.

The above discussion of case-laws demonstratesrigidgtto health and
health care has been recognized by the Supreme.Qdwough, this is a major
leap there are number of limitations. Firstly, fantental rights are available only
against the State and not against private indivgdaaorganizations. Secondly, the
State is required to enforce this right which iswkver, subject to financial
availability. But the positive outcome is that bwigg ‘right to life’ a wider
interpretation, the Court rulings would prove to@eseful tool for achieving the

goal of ‘Health for All.
1.5. RIGHT TO HEALTH OR HEALTHCARE?

In the international documents on rights and haalbes, the term ‘right to
health’, ‘right to healthcare’ and ‘right to healtlprotection’ is used
interchangeably. The ‘right to health protectios’ the term favored by Pan-
American Health Organization, and is also a termdus national constitutions
and legislations. While these terms more or lessve@p a similar meaning, yet

each term implies a specific meaning.

In the light of international statements such ad firovided by the WHO
and UNICEF Declaration of Alma Ata, 1978 ‘health is a state of complete
physical, mental and social well-being and not ryetlee absence of disease and
infirmity, is a fundamental human right and thae tattainment of the highest
possible level of health is a most important worltiev social goal whose
realization requires the action of many other doeiad economic sectors in

addition to the health sectof>* Thereby, health depends on a number of

2191991 3 SCC 482.

220 Declaration of Alma-Ata, International Confereran Primary Health Care, Alma-Ata, USSR,
6-12, September 1978, viewed™Bec 2013,
http://www.who.int/publications/almaata_declaratien.pdf

Id. see, Declaration. |
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determinants: nutrition, education, social and ecoic development, the absence
of environmental contaminants, public health sewjcaccess to medical care,
genetic predisposition, and individual choié&Health therefore, emerges from
an interaction of genetic inheritance, the physaetumstances in which people
grow up and livé? the social environment, personal behavitlimand crucially,
access to resources which give control over lifeusl in order for government to
guarantee ‘health’ to its citizens it would have lie empowered to prohibit
unhealthy behaviors like smoking or eating junkdocequire healthy activities
like getting enough exercise, and eliminate ecowoomequality since personal
income is positively associated with overall he&fftHence, it is impossible for
the government to assure perfect health to itgens as the health of individuals is
dependent on the health of the society that nustthhem. Though perfect health
may be achievable at some point in the futuresindt a realistic benchmark
against which to adjudicate a right. An importaagkt of modern government is to
secure means by which people can preserve or eeseir healttf*°Hence,
majority of the international conventions and deatians use the term ‘right to
healthcare’. Moreover, the ‘right to health carg’ distinct from the ‘right to
health’, which is broader and includes social ptxis of health such as level of
education and income, and is influenced by a wanéfactors, including lifestyle

choices and behaviors.

A right to health care, by contrast, entitles rigbtders to the ‘goods and
services’ that aid in the achievement of health, amhsequently, obligates the
government to ensure access to these goods andeserVhus, by guaranteeing
health care rather than health, the governmentsbitself to providing services
rather than guaranteeing good health. Kristen ldessid Allen Buchanan recently
reiterated this view, stating that @ght to health caramplies, on its face, a right

222 puyneet K. Sandhu, “A Legal Right to Health Caihat Can the United States Learn from

Foreign Models of Health Rights Jurisprudenc&®Calif. L. Rev1151(2007), p.1160.

For example, housing, air, quality, working enaiment etc.

Personal behavior constitutes smoking, dietr@se etc.

22 g L. Isaacs and S.A. Schroeder,“Class-the Igh@reterminant of the Nation’s Health”, 351
NEJM 1137 (2004), p.1139.

226 Derek Morganlssues in Medical Law & Ethic€avendish Publishing Ltd., London (2001),
p.47.
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to certain services; by contrast,right to healthseems to imply a right to be

healthy, which is an impossible stand&d’.
1.6. CONCLUSION

The above discussion makes it clear that the sobpealth is vast and is
not just restricted to absence of disease or gin&se term is broad enough to
include preventive, promotive and rehabilitativevgees. Thus, the concept has an
intersection between healthcare at individual abl ageat the societal level and it
also has an inter-relationship with aspects sucthe@gprovision of a clean living
environment, protections against hazardous worldagditions, social security
measures in respect of disability, unemploymemkrgss and injury. Keeping in
mind the broadness of the concept of health, theareher has restricted this study

with respect to the protection and recognitionpEdfic ‘rights of patients’.

Since 1970s, there has been a growing concernrédegiing the ‘patient’,
extending beyond individual protection to encompidwes recognition of specific
rights. One manifestation of this has been théataad cultural reassertion of the
values of individual freedom and self-determinatahich in turn encourages
individual choice and the opportunity to exerciséreely, and is what promotes
the concept of patients’ rights. It also includeger alia, commitment to build
appropriate mechanisms to ensure necessary qualigy Human rights law no
doubt provides a useful framework in which to cdesithe dilemmas and the one
most fitting in a democratic society. Hence, theefboverview of human rights in
healthcare should serve us to remind the legalesssuising in the context of
providing healthcare to patients which may invdsialmvolve potential rights
violations of patientsAlso, the approach of this thesis is to study tiights of

patients in a broader framework encompassing Inatividual and social rights.

Currently, there is an increase in the quest follbeag and physical
fitness. This is combined with better informatiordaducation of the public about
health, which have heightened awareness of thellgp@sshoices and stimulated

greater sharing of knowledge in the field of heaRlapid advances in medical and

227 Kristen Hessler & Allen Buchanan, “SpecifyingetiContent of the Human Right to Health
Care”, inRosamond Rhodes, Margaret P. Battin, and Anitae&|vedset al, Medicine and
Social Justice: Essays On The Distribution Of He&lare, Oxford University Press , New
York (2002), p.85.
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health science and technology have hastened theyeha patients’ expectations
raising serious ethical concerns and legal questidhis is evident from the fact
that almost all the constitutions of the countnieand the world now focus on
medical issues, such as abortion, the right toahd, free speech in the physician-
patient relationship. Also, changes in medicinedtly affect what humans can do
and how humans think about humanity itself and efege what rights and
obligations humans should have. Mention must algo niade here of the
shortcomings of social and health administratiodsnce, there is a need to

advocate new and more positive concepts of patigghds.

Before delving deep into the ethical and moraléssin conferring rights to
patients it is essential to find out who is a paeMedicine is an ethical profession
and in the earlier period it was ethics which Iy gmverned medicine. Hence, it is
also essential to discuss whether medical ethmsgrezed rights of patients. The

following chapter discusses these two issues iaildet



